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P. 133, note (gr), add Lyon v. Home, 16 W. K. 824. 

P. 134, note {p), Hall t?. Hall Lb now reported 87 L. J. Ch. 24, L. R. 1 Pr, & Div. 
482. 

P. 138, note (c), add Lyon v. Home, 16 W. R. 824. 

P. 141, as between a spiritualist medium and an old lady, Lyon v. Home, 16 W. 
R. 824. 

P. 142. The principle upon which the court sets aside transactions on the ground 
of undue influence only applies to cases whera some lawful relation has been consti- 
tuted between the parties, Hai^eave v. Everard, 6 Ir. Ch. 278. Where, accordingly, 
a woman, while Hying in adultery with a married man, assigned certain property to 
secure a debt which he owed, the court would not from the mere existence of the 
relation presume undue influence, the woman being of mature intelligence, and the 
transaction having been entered into deliberately, ib, 

P. 323. So, also, in a case whore relief was given against a transaction on the 
ground of undue influence, costs were not given to the plaintifl*, as her conduct was 
not free from blame, Lyon v. Home, 16 W. R. 824. 
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SECTION I.— GENERAL CONSIDERATIONS. 



The first province of a court of equity being to enforce Chap. L 
truth in the dealings of men, the prevention and correc- * ' 



tion of fraud is part of the original 'and proper office of f^^^^" 
the court (a). 

It is not easy to give a definition of what constitutes 
fraud in the extensive signification in which that term is 
understood by a court of equity (6). Courts of equity 
have always avoided hampering themselves by defining or 
laying down as a general proposition what shall be held to 
constitute fraud (c). Fraud is so various in form and 

(a) Warden v. Jones, 23 Beav. & G. 691 ; per Lord Citui- 

493; Oreen v. Nixon, ib. 630; worth. 

Ayre^s Case, 25 Beav. 528. (c) Lawley v. Hooper, 3 Atk. 

{h) Green v. Nixon, 23 Beav. 279. 
530 ; BeyneU v. Sprye, 1 D. M . 
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2 FRAUD. 

^*P« ^* colour that it is difficult, if not impossible, to confine it 

within the limits of any precise definition. The fertility 

of man's invention in devising new schemes of fraud is so 
great, that courts of equity have declined the hopeless 
attempt of embracing in one formula all its varieties of 
form and colour, reserving to themselves the liberty to 
deal with it under whatever form it may present itself. 
As new devices of fraud are invented, they will be met by 
new correctives (d). Fraud, in the contemplation of a 
court of equity, may be said to include properly all acts, 
omissions, and concealments which involve a breach of 
legal or equitable duty, trust, or confidence, justly reposed, 
and are injurious to another, or by which an undue or 
unconscientious advantage is taken of another (e). Fraud 
was defined by the Roman lawyers to be omnia calliditas, 
falldcia, machinatio ad circumveiiiendum, fallenduvi, 
decipiendum alterum adhibita (/). All surprise, trick, 
cunning, dissembling, and other unfair way that is used to 
cheat any one is considered as fraud {g). Fraud in all 
cases implies a wilful act on the part of any one, whereby 
another is sought to be deprived, by illegal or inequitable 
means, of what he is entitled to, either at law or in 
equity (A). By fraud, said Le Blanc, J. (i), he undei-stood 
an intention to deceive, whether from an expectation of 
advantage to the party himself, or from ill-will towards 
another. Collusion is considered in a court of equity as 
a fraud {k), 

(d) Saiuyer v. Vemm, 1 Vem. (c) 1 Fonb. Eq. Book 1, o. 2, 

387 ; LawUy v. Hooper^ 3 Atk. s. 3 ; Story Eq. Jur. 187. 

279; Wehh v. Ri/rhiy 2 Sch. k (/) Dig. Lib. 4, tit. 3, leg. 1. 

Lef. 666. Lord Haidwicke's \g) Finch, 439. 

Letter to Lord Kaimes, Life of {h) Oram v. Nixon, 23 Beav. 

Lord Kaimes, vol. 2, p. 341 ; 535. 

Anderson v. Fitzgerald, 4 H. L. (i) 2 East, 108. 

511, jper Lord St. Leonards. {k) Oarth v. Cotton, 3 Atk. 
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The variety of forms which fraud may assume would Chap. I. 
seem to set all systematic classification at defiance, but 



Lord Hardwicke has done much towards simplifying that vicke's 
branch of the subject which relates to firaud in matters of ^^f^' 
contract by dividing it into four heads. Firstly, actual fo^ma of 
fraud, or dolu8 malus, arising from facts and circumstances 
of imposition; secondly, fraud arising from the intrinsic 
nature and subject of the bargain ; thirdly, fraud which 
may be presumed from the circumstances and con- 
dition of the parties contracting ; fourthly, fraud which 
may be collected and inferred from the matter and cir- 
cumstances of the transaction as being an imposition 
and cheat on other persons, not parties to the transac- 
-tion {I). 

Courts of equity do not affect to consider fraud in the Fraud not 
light of a cnme ; it is not their province to punish [rn) \ f^ equity 
nor have they any censorial authority (n) ; they interfere ** * ®""'®' 
in cases of fraud in a civil and not in a criminal point of 
view. 

Courts of equity have an original, independent, and JuriBdic- 
inherent jurisdiction to relieve against every species of equity over 
fraud (o), not being fraud of a penal nature. Every transfer ^^^f'^* 
or conveyance of property by what means soever it be fraud ex- 
done is in equity vitiated by fraud. Deeds, obligations, of a penal 
contracts, awards, judgments or decrees may be the instru- "* "*^^ 
ments to which parties may resort to cover fraud, and 
through which they may obtain the most unrighteous 
advantages, but none of such devices or instruments will 

757 ; Bromley v. Smithy 26 Beav. (n) See 2 V. & B. 298. 

671 ; Spackmarts Case, 34 L. J. (o) Celt v. WooUasUm, 2 P. 

Ch. 321. Wms. 156; Steel v. Baylis, ib. 

{I) Chesterfield v. Jannsen, 2 219; Franks y. Weaver , 10 Bosly. 

Ves. 155, 156. 297; Gla$$eY, Marshall, 15 Sim. 

(m) See Waltham v. BrougTdon, 7 1 . 
2 Atk. 43, 

B 2 
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s*c? /* ^ permitted by a court of equity to obstruct the requi- 

sitions of justice. If a case of fraud be established, a 

court of equity will set aside all transactions founded 
upon it by whatever machinery they may have been 
effected, and notwithstanding any contrivance by which it 
may have been attempted to protect them. It is immate- 
rial whether such machinery and contrivance consisted of 
a decree in equity and a purchase under it, or of a judg- 
ment at law, or of other transactions between the actors in 
the fraud (p). In all cases of fraud, not penal, a court of 
equity has a concurrent jurisdiction with courts of law (q), 
and fraud with the single exception as to fraud in obtaining a will. 
iDg a will. With respect to fraud used in obtaining the execution or 
setting up a will, the jurisdiction does not exist. If the 
will be of real estate it is exclusively cognizable at law (r) ; 
if of personal estate in the Court of Probate («). The 
courts of ordinary jurisdiction being competent to deal 
with the matter, there is no occasion for invoking the aid 
of a court of equity (t). 
Many acta Courts of equity and courts of law have in general a con- 
in the Benaecun-ent jurisdiction to suppress and relieve against frauds 
of Equity hut there are many courses of conduct which a court of 
equity construes to be fraudulent, which cannot be taken 



(j?) Bawen Vi EvaMy 2 II. L. 
281. See South Sea Co, v. 
Bumpstead, 3 Vin. Ab. 140; 
Richmond y, Tayleur, 1 P. Wms. 
736 ; Filmer v. OoU, 4 Bro. P. 
C. 230 ; WhiU v. Hall, 12 Vos. 
324 ; Herbert v. Bulkcley, Eidg. 
300 ; Brydgea v. BranfiU, 12 Sim. 
369; Robinson v. Lord Vernon, 
7 C. B. N. S. 231 ; Rogers v. 
HadJcy, 32 L. J. Exch. 241. 

{q) Colt V. WooUaston, 2 P. 



Wms. 166; Bright v. Eynon, 1 
Burr. 396; Adamson v. Evitty 2 
E. & M. 71. 

(r) Povm V. Andrews, 2 Bro. 
P. C. 534; Bates v. Graves, 2 
Ves. J. 287 ; Jones v. Gregory, 2 
D. J. & S. 87. 

(«) Kerrick v. Bransby, 7 Bro. 
P. 0. 437 ; Allen v. Macpherson, 

1 H. L. 191 ; Jones v. Gregory, 

2 D. J. & S. 87. 
(0 lb. 
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notice of by a court of law (u), though it is not easy to ^P* I- 
define the distinction between that which a court of 



not able to 

equity treats as a fraud and that which is considered fraud be taken 
at law (x). " There is a very great distinction," said Kin- ^^^^ ^ ^ 
dersley, V.-C.', in Stewart v. Great Western Railway Com- 
pany {y), "between fraud as regarded by a court of 
equity and fraud as regarded by a court of law. To draw 
the line between them, and to give such a definition of 
the one and of the other as should meet all possible cases 
would be a very difficult, if not impossible, task. In order 
to constitute fraud at common law, it is not enough to 
show that fraud in the sense of misrepresentation and 
undue advantage of the position of the parties said to be 
imposed on has been committed, but the extent of the 
fraud must be brought home to the party to the action 
who is charged with it. In the case of fraud in the sense 
of court of equity, a court of equity will take into 
account all the chcumstances of the case, — not only the 
act and intention of the party, but the circumstances under 
which the act was done ; the position of the party who 
is said to be imposed upon ; his being hiops consilii ; his 
being in a state of bodily, and, therefore mental weakness, 
and so on. Non constat these are sufficient to constitute 
legal fraud." 

If there is a full, perfect, and complete remedy at law, Kqnity 
it is not the course of the court to interfere {zj. But the general en- 
circumstance that relief may be had at law does not riBaultlon ' 
exclude the jurisdiction of the court (a). The laile of the if there is 

/ , ^ ' ^ a remedy 

court is to interfere in all cases, where the interests of 

(t*) Trenchard v. Wanley, 2 P. (y) 2 Dr. & Sm. 438, 11 Jur. 

Wins. 166 ; Butcher v. Butcher, N. S. 627. 

IV. &B. 98; Clarke v. Manning, (2) Newham T.May, 13 Pri. 

7 Boav. 167. 752 ; Deere v. Quest, 1 M. & 0. 

{x) Train v. Baring, 83 L. J. 616. 

Ch. 621, (o) Evans v. BickneU, 6 Voe. 



FRAUD. 



^P- ^' justice call for and require' its interference (b). Although 
a man may have a good defence to an action at law, he is 



it may do not precluded from proceeding in equity to restrain the 
withstand- ^^^^tion. It is enough if he can show an equitable case (c). 
ing exist- jf there be an equitable case stated by the bill, there is 
remedy at jurisdiction to interfere by way of injunction, if necessary, 
and also by way of ordering the instrument to be delivered 
up (d). The question for the court to consider always is, 
whether the facts are such as to constitute that kind of 
fraud, which a court of law would necessarily take cogni- 
zance of and treat as a fraud in the same manner and to 
the same extent, as a court of equity would do {e). The 
superior powers and eflSciency of a court of equity in 
moulding its decrees so as to meet the exigencies of each 
particular case and do justice between the parties in the 
most minute detail, is often of itself a sufficient ground 
for the exercise of the jurisdiction in cases where there is 
a clear remedy at law (/). In Colt v. Woollaston (g) it 
was held that a person who had been induced by fraud on 
the part of the promoters of a public company to sub- 



183 ; Adamwn y. Evitt, 2 B. & 
M. 70 ; Wilaon v. Short, 6 Ha. 
366, 379; Bobsan v. Earl of 
Devon, 4 Jur. N. S. 245, per 
Lord Cranworth ; Slim v. Crou^ 
cher, 1 D. F. & J. 623. 

{b) Johnson y. Ogilvy, 2 Eq. 
Ca. Ab. 31 ; Chesterfield y. t/brm- 
sen, 2 Ves. 156 ; Bartlett y. 
Salmon, 6 D. M. & G. 40 ; Slim 
V. Croucher, 1 D. F. & J. 623 ; 
Barry y. Crosskey, 2 J. & H. 1. 

(c) Femihough y. Leader, 15 
L. J. Ch. 458 ; London Assurance 
Co. y. Moaes, 11 L. T. 532. 

d ) Traill y. Baring, 33 L. J. 



Ch. 527, per Turner, L. J. See 
Lloyd y. Clarke, 6 Beay. 309 ; 
Llewellin y. Pace, 1 W. R. 28 ; 
Smith y. Beese Biver Co,, L. E. 
2 Eq. 264. 

(c) Ayre's Case, 25 Beay. 528; 
Stewart Y, Oreat Western Bailway 
Co,, 2 Dr. & Sm. 438. 

(/) Bright y. Eynon, 1 Burr. 
396; Ayre*s Case, 25 Beay. 528; 
Slim y. Croucher, 1 D, F, & J. 
523; Stewart y, Oreat Western 
Bailway Co,, 2 Dr. & Sm. 438, 
11 Jur. N. S. 627. 

{g) 2 P. Wms. 154. 
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FRAUD. 



scribe for shares might obtain his money back by a bill in ^fi. L 

Sect. !• 

equity, although an action at law might have been brought 

for the same purpose with success. This doctrine has 
ever since been recognised as correct, and it has been 
frequently acted on (A). If a case of fraud be presented 
to the court, an equity is at once raised to restore the 
parties deceived, as nearly as possible, to the situation in 
which but for the fraud they would have stood, and for 
which damages in an action might be a very inadequate 
remedy. It is no objection to this equity that the facts 
may also support an action -(i). If the amount of damage 
is ascertained, or capable of being easily ascertained, the 
court will not send the matter to a jury (k). 

In the view of a court of equity, a man who has been If aeon- 
induced by fraud to convey an estate remains the owner, induct by 
subject to the repayment of the monies which he has ^^^*^ . 

received (l). franded 

... remains 

A contract or other transaction induced or tainted by owner snb- 
fraud is not void, but only voidable at the election of the ^i^^^' 
party defrauded (m). The party defrauded has a right to Transac- 
have it avoided, unless he has by his own act put it out of by fraud 
bis power to reinstate the party against whom he seeks ^^jf^Jj* 



{h) Green v. Barrett ^ 1 Sim. 
45 ; Blain v. Agar, 2 Sim. 289 ; 
Siainbanky. Fernley, 9 Sim. 556; 
Cridland v. De Mauley^ 1 Deg. 
& Sm. 459 ; Beechmg v. Lloyd, 3 
Drew. 227 ; Barry v. Crosskey, 
2 J. & H. 1; Henderson v. 
Lacan, L. H. 5 Eq. 250. But see 
Thompson v. Barclay, 9 L. J. 
Ch. 219, per Lord Brougham. 

(i) Blair v. Bromley, 2 Ph. 
361 , per Lord Cottenham ; Wals- 
ham V. Stainton, 1 D. J. & S. 
078; St. Auhyn v. Smart, L. E. 



5 Eq. 183. See Barry v. Cross^ 
key, 2 J. & H. 1, infra. 

{k) Ingram v. Thorp, 7 Ha. 
76. See Hejiderson v. Lacon, L. 
E. 5 Eq. 250; oomp. Whitmore v. 
Mackeaon, 16 Beav. 128. 

{I) Stump V. Oahy, 2 D. M. & 
G. 630. 

{m) Clarke v. Dickson, El. Bl. 

6 El. 148; Rawlins v. Wickham, 
3 D. & J. 322 ; Western Bank of 
Scotland v. Addie, L. E. 1 Sc. 
App.Ca. 156; OakesY* Turquand, 
L. E. 2 App. Ca. 346. 
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<^P- L relief in the position in which he stood at the time of the 

Sect. 1. 

^ transaction (?i), or unless some innocent party would be 

whaicir- prejudiced thereby (o). The transaction being valid until 
U win^r* ^^ ^ avoided, third parties without notice of the fraud may 
he ftfoided. {^ i]^q meantime acquire rights and interests in the matter 
which they may enforce against the party defrauded (p). 
Persons, for instance, who have been induced by the fraud 
of the directors of a company to become shareholders of 
the company, cannot as against creditors of the company 
repudiate their liability as shareholders after discovering 
the fraud (g). 

The case of goods, or personal property, obtained by 

felony, or by a trick, must be distinguished from the case 

of goods obtained by fraud. In the one case, the owner 

has no mind or intent to part with his property in the 

goods. In the other case, he acts with the intention of 

parting with the property, though the intention has been 

induced by undue means (r). Goods obtained by felony» 

or by a trick, may be reclaimed by the true owner even 

from a bond fide purchaser («), unless they have been 

purchased in market overt. 

Instrn- A distinction must also be taken between cases where a 

cuted *^^ ^^"^ executes an instrument with the mind and intention 

throngb a ^ execute it, though his assent may have been obtained 

cheat as by fraud, and cases where a man is by fraudulent con- 



Goods ob- 
tained by 
felony or a 
trick as 
distin- 
guished 
from goods 
obtained 
by fraud. 



(n) White v. Oarden, 10 C. B. 
919; Deposit and Qaieral Life 
Assurance Co, v. Ayscough, 6 E. 
&B.761; Clarke Y.Dickson, 'El. 
Bl. & El. 148 ; NicoWs Case, 3 
D. & J. 387 ; Mixer^s Case, 4 D. 
& J. 586. 

(o) Scholfield v. Tempter, 4 D. 
& J. 429. 

{p) Oakes v. Turqua^idt L. E. 



2 App. Ca. 375. See Kingsford 
Y. Merry, 11 Exch. 579. 

{q) Oakes v. Turquand, L, E. 
2 App. Ca. 3*25. 

(r) 10 0. B. 924, 927, per 
WilliamB and Talfourd, JJ. ; 
Hardman Y. Booth, 1 H. & 0. 
803. 

(«) Hardman v. Booth, 1 H. & 
0. 803. 
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trivance induced to put his hand and seal to an instrument Chap. I. 

^ . Sect 1. 

which he never intended and had no mind to execute. If 



, , . distin- 

a man having no mind or mtention to execute a particular guished 
instrument does what he does with the mind and intention g^ments 
to execute a deed of a different kind, and for a different «5«^*«^ 

throngh 

purpose from that which by fraud and deceit was substi- fraad. 
tuted, the deed is not voidable but void, and no estate 
passes, at least as between the parties to the instrument 
and parties taking with notice (t). Thus where a man 
intending to execute a covenant to produce title deeds, 
put his hand and seal to a deed which was falsely and 
fraudulently read over to him, and represented as being a 
covenant to produce, when in fact it was a mortgage, the 
deed was held void as being a cheat and trick (u). So 
also, where a broker fraudulently obtained from his em- 
ployer the cancellation of his signature to a transfer of 
shares which he had bought for him, and by means of the 
cancelled transfer and certificates induced the vendor to 
execute a fresh transfer to himself, and thereupon got the 
shares registered in his own name, and then mortgaged 
them to the defendant, it was held that the effect of the 
first transfer was not destroyed by the cancellation fraudu- 
lently obtained, and the registration was set fuside (x). So 
also, in a case where the persons named as giantor and 
grantee in a deed had no mind or intention that any estate 
should pass from the one to the other, and were merely 
cheated into the execution of deeds without a knowledge 
of their contents, no estate was held to pass (y). 

Similar considerations apply to the case of forged 

(0 Varley v. Cooke, 1 Giff. (») Donaldson v. GilloUy L. E. 

234 ; Ogilvie v. Jeaffreeon, 2 Giff. 3 Eq. 277. 

353. See farther, infra, (y) Ogilvie v. Jeaffresm, 2 Giff. 

(tt) Vi/rUy V. Cooke, 1 Giff. 353. 
234; Leey. Angus, 16 W. E. 119. 
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Chap. I. 
Sect. 1. 



Original 
vice con- 
tin oes to 
taint a 
transaction 
founded on 
fraud. 



No length 
of time will 
protect 
fraud. 



instruments. No estate can pass under a forged instru- 
ment (0), but in special cases an innocent party whose 
title to property is derived under a forged instrument 
may, as against the party on whom the foigery has been 
practised, have a better equity to the retention of the 
property (a). 

If a transaction has been originally founded on frauds 
the original vice will continue to taint it, however long 
the negotiation may continue, or into whatever ramifica- 
tions it may extend (6). Not only is the person who has 
committed the fraud precluded from deriving any benefit 
under it, but an innocent person is so likewise, unless 
there has been some consideration moving from him- 
self (c). « 

In equity, no length of time will run to protect or 
screen fraud (d). " Those," said Lord Cottenham in Tre- 
velyan v. Charter (e), "who may be disposed ftuudulently 
to appropriate to themselves the property of others, may 
be assured that no time will secure them in the enjoy- 
ment of their plunder ; but that their children's children 
will be compelled by this court to restore it to those 



(2) Esdaile v. La Nauze, 1 Y. 
& C. 394; Boursot v. Savage, L. 
B. 2 Eq. 134. 

(a) Jones v. Powles, 3 M. & 
K. 581. See further, infra, 

(ft) BrUlgman v. Greeriy 2 Ves. 
626 ; Jiei/neU v. Sprye, 1 D. M. 
& G. 660, 697; Bwveny, Evans, 
2 n. L. 281 ; Smith v. Kay, 7 
H. L. 750, 775. 

(c) Bridgman v. Oreen, 2 Yes. 
626; Ilugtienin v. Basley, 14 
Ves. 289; per Lord Eldon; 
Goddard v. Carlisle, 9 Pri. 160 ; 
Davbeney v. Cochhum, 1 Mer. 



643 ; Bmoen v. Evans, 2 II. L. 
259 ; Russell v. Jackson, 10 Ha. 
212; SckoJJield v. Templer, Johns. 
165, 4 D. & J. 429; Topham v. 
Duke of Portland, 1 D. J. & S. 
569, per Turner, L. J. 

{d) Cottei'ell V. Purchase, For- 
rest, 61 ; Irvine v. Kirkpatrick, 
7 Bell, Sc. App. Ca. 186 ; Allfrey 
V. Allfrey, 1 Mac. & G. 99; 
Bowen v. Evans, 2 II, L. 237; 
Wtdsham v. Stainton, 1 D. J. & 
S. 678. 

{e) 4 L. J. Ch. N. S. 214. 
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from whom it has been fraudulently abstracted '* (/). Chap. I. 

Sect. 1. 

The right of the party defrauded to have the transac 

tion set aside^ is not affected by lapse of time, so long 
as he remains without any fault of his own in igno- 
rance of the fraud which has been committed (gr). The 
equity is not confined to the party defrauded, but extends 
to heirs at law in respect of frauds committed on their 
ancestor (A). 

A man cannot repudiate a transaction as far as it is ^ transac- 

. , , . , tioD cannot 

onerous to himself and adopt it as far as it is beneficial, be repn- 
He must be able to deal with the whole either by adopt- man ae Lx 
ing or rejecting it in toto (i). There may, however, be *" ** ** 
cases in which the same transaction may be good as to and adopt- 
part and for certain purposes, although voidable as to aa it is bo- 
other parts and for other purposes (k). If a transaction °® ^** * 

^ transaC' 

is fair as between the parties to it, it is not invalid tion may bo 
merely biecause it may have been concocted and brought parts^nd 
about by a third party with a fraudulent intention of ^*^** *^*''^*'' 

•^ r J purposes, 

benefiting himself. In such a case, so far as regards the and bad as 
third, party, the whole may be looked upon as one trans- parts and 
action in order to judge of his motives and to put aJJJr^g^ 
construction upon his acts ; but, as regards the other two, 
who, though affected by one part of the transaction, may 
be total strangers to the other part, it is not only 
not necessary, but it would be unjust to consider every 
part of the transaction affected by objections, which, in 
fact, apply only to particular portions of it (I), If, for 

(/) See Alden v. Oregon/y 2 (i)* Bennett v. Wade^ 1 Dick. 

Ed. 280; Whalley v. Whalley, 84; Bellamy v. Saline, 2 Ph. 

1 Mer. 436 ; Chennell v. Martin, 450 ; Hanson v. Keating, 4 Ua. 

9 L. J. Gh. 208. 1; Great Luxemburg Raihvay Co, 

(g) Blairy. Bromley, 2 Ph. 361 ; v. Magnay, 25 Beav. 694. 

Itol/ey, Gregory, 34 L. J. Ch. 275. {k) Bellamy v. Sahne, 2 Th. 

{h) Falhner v. O'Brien, 2 Ba. 425, 437. 

& Bo. 221. (/) lb. 438. 
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^P- ^ instance, a man brinsrs about an arranofement between 
Sect. 1. . . 

father and son, in order that he might afterwaixls deal 

with the son, the motive might be most improper, but the 
arrangement between father and son must be judged of 
upon its own merits (m). Nor is an instniment which has 
been entered into between parties for a purpose which 
may be considered fraudulent as against a third party 
necessarily invalid as between themselves (n). 



SECTION n.— MISRBPRESBNTATION—CONCEAIiMENT. 
MiBrepre- The largest class of cases in which courts of justice are 

wntation. ... 

called upon to give relief against fraud, is where there has 
been a misrepresentation or auggesiio falsi (a). If a man 
represents, as true, that which he knows to be false, and 
makes the representation in such a way or under such cir- 
cumstances as to induce a reasonable man to believe that 
it is true, and is meant to be acted on, and the person to 
whom the representation has been made, believing it to 
be true, acts upon the faith of it, and by so acting sustains 
damage, there is fraud to support an action of deceit at 
law, and to be a ground for the rescission of the transaction 
in equity (6). It is not, however, necessary, in order to 
constitute fraud, that a man who makes a false representa- 
tion should know it to be false. It is enough that it be 
false, if it be made recklessly without an honest belief in 
its truth or without reasonable grounds for believing it to 

(m) lb. * 287 ; Adamson v. EoiUy 2 B. & 

(n) Shaw V. Jeffery, 13 Moo. M. 71 ; Attwood v. Small, 6 CI. 

P. C. 432. & Fin. 233 ; Gerhard v. Bates, 

(a) Broderick v. Broderick, 1 2 £. & B. 476; Jennings v. 

P. Wins. 240; Jarvis v. I>uke, BroughUm, 6 D. M. & G. 120; 

1 Vern. 20. Rawlins v. Widzham, 3 D. & J. 

(6) Evans v. Bickndl, 6 Ves. 304 ; Slim v. Croucher, 1 D. F. 

174 ; Edwards v. 3f * Cleay, 2 Sw. & J. 618. 
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be trae, and be made deliberately and in such a way as to (^^ I- 

give the person to whom it is made reasonable ground for '■— 

supposing that it was meant to be acted on, and has been 
acted on by him accordingly (c). If a man makes a repre- 
sentation as of his own knowledge, not knowing whether 
it be true or false, and it is in fact untrue, he is guilty of 
fraud, as much as if he knew it to be untrue. It is in law 
a wilful falsehood for a man to assert as of his own know- 
ledge a matter of which he has no knowledge (d). It is 
a wrong to state as true what the person making such 
statement does not know to be true, even though he does 
not know it to be false, but believes without suflScient 
grounds that the statement will ultimately turn out to be 
correct (e). 

An intention to deceive being a necessary element or Fraudulent 
ingredient of fraud, a false representation does not amount 
to a fraud at law, unless it be made with a fraudulent 
intent. There is a fraudulent intent if a man either with 
the view of benefiting himself or misleading another into 
a course of action which may be injurious to him, makes 
a representation which he knows to be false, or which he 
does not beUeve to be true (/). The legal definition of 
fraud does not, however, include necessarily any degree of 
moral turpitude (g). There is fraud in law, if a man 



(c) Pkkard v. Sears, 6 A. & E. 
469 ; Taylor v. Ashworth, 11 M. 

6 W. 413; West v. Janes, 1 Sim. 
N. S. 207 ;Evans v. Edmonds, 13 
C. B. 786 ; Thorn v. BigJand, 8 
Exch. 725; Ilutton v. Bossiter, 

7 D. M. & G. 23 ; Rawlins v. 
Wickham, 3 D. & J. 304 ; Swan 
V. North British Australian Co,, 
2 H. & 0. 182. See Western 
Bank of Scotland v. Addie, L. B. 
1 So. App. Ca. 162. 



(d) Hazard v. Irwin, 18 Pick. 
(Amer.) 96; Stone v. Denny, 4 
Mote. (Amer.) lol. 

(c) Smout V. llbery, 10 M. & 
W. 10. 

(/) Taylor y, Ashworth, 11 M. 
& W. 413; Evans v. Edmonds^ 
13 C. B. 786 ; Thom v. Bigland, 
8 Exch. 723. 

[g) 6 M. & W. 377 ; 10 M. & 
"VV. 165, j>€r Lord Abingor. 
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Chap. I. makes a representation which he knows to be false, or 

does not honestly believe to be true, with the Wew to 

induce another to act on the faith, who does so accord- 
ingly, and by so doing sustains damage, although he may 
have had no dishonest purpose in making the representa- 
tion. If a man knowingly and wilfully makes a false 
representation, whereby another is misled to his prejudice, 
it is immaterial that there may have been no intention on 
his part to benefit himself or to injure the person to whom 
the representation was made. If a man says what is 
false within his knowledge, or what he has no reasonable 
gi'ound for believing to be true, and makes the representa- 
tion with the view to induce another to act upon it, who 
does so accordingly to his prejudice, the law imputes to 
him a fraudulent intent, although he may not have been 
in fact instigated by a morally bad motive. An intention 
to deceive or a fraudulent intent in the legal acceptation 
of the tenn, depends upon the knowledge or belief respect- 
ing the falsehood of the statement and not upon the 
actual dishonesty of purpose in making the statement (A). 
Where, for instance, the defendant had accepted a bill of 
exchange in the name of the drawee, purporting to do so 
by procuration, knowing that in fact he had no such 
authority, but fully believing that the acceptance would 
be sanctioned and the bill paid by the drawee, and the 
drawee repudiated the acceptance, it was held, though the 
jury negatived a fraudulent intention in fact, that the 
defendant had committed a fraud in law by making a 
representation which he knew to be untrue, and which he 
intended others to act upon (/). 

(A) Foster v. CharleSy 7 Bing. dale ; Wilde v. Gibson^ 1 H. L. 

107 ; Folhill v. Walter, 3 B. & 633, per Lord Campbell. 

Ad. 114; Murray v. Mann, 2 (t) Polhill v. Walter, 3 B. & 

Exch. 541, per Lord Wensley- Ad. 114. 
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The presence or absence of a corrupt motive or dis- ^*pJ' 



honest purpose distinguishes moral from legal fraud. A 
misrepresentation made without a corrupt motive or dis- 
honest purpose is called legal fraud. If there be present a 
con'upt motive or dishonest purpose in making a misre- 
presentation, there is moral fraud (k). 

In WUde v. Gibson (Z), a fraudulent intention was not 
imputed to a man by reason merely of his having con- 
structive notice that a representation made by him was 
untrue, when he had no actual knowledge that it was 
untrue. But the judgment in this case has been expressly 
disapproved of by Lord St. Leonards (m), and cannot, 
though it was the decision of the highest tribunal, be 
considered as founded on sound principles. 

If a man makes a representation in the honest belief Miarepre- 
that it is true, and there be reasonable ground for such made by 
belief, a fraudulent intent will not be imputed to him, ™**** ^ 
although it may turn out to be false (ti), unless there be a 
duty cast on him to know the truth (o). A misrepresen- 
tation made through honest mistake is not a ground for 
rescinding a transaction at law(p), unless the subject 
matter be different in substance from what it was repre- 
sented to be. In cases where a contract is sought to be 
rescinded on the ground of fraud, it is enough to show a 
fraudulent representation as to any part of that which 
induced the party to enter into the contract which he 
seeks to rescind ; but where there has been an innocent 
misrepresentation or misapprehension, it does not autho- 

(A;) Moens v. Heyworihy 10 M. East, 92 ; Cdlms v. Evans, 5 

&W. 157, 2)cr Lord Wensleydale; Q. B. 820; Thorn v. Bigland, 8 

Wildey. Qibsm, 1 H. L. 633, per Exch. 726. 

Lord Campbell. (o) Thorny, Bigland, ib., infra, 

{I) 1 H. L. 605. Ip) Ormrod v. Huth, 14 M. & 

{m) Sug. L. Prop. 660. W. 661. 

(«) Haycraft v. Creaty, 2 
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5***^ J- rise a rescission, unless it be such as to show that there is 

Sect 2. 

a complete difference between what was represented and 

what was taken, so as to constitute a failure of considera- 
tion. For example, where a horse is bought under a 
belief that it is sound, if the purchaser was induced by a 
fraudulent representation as to the horse's soundness, the 
contract may be rescinded. If it was induced by an 
honest misrepresentation as to its soundness, though it 
may be clear that both vendor and purchaser thought 
they were dealing about a sound horse, and were in error, 
yet the purchaser must pay the whole price, unless there 
was a warranty; and even if there was a warranty, he 
cannot return the horse and claim back the whole of the 
price, unless there was a condition to that effect in the 
contract. The principle is well illustrated by the civil 
law as stated in the Digest (g). There, after laying down 
the general rule that where the parties are not at one as 
to the subject of the contract there is no agreement, and 
that this applies where the parties have misapprehended 
each other as to the corpus, as where an absent slave was 
sold, and the buyer thought he was buying Pamphilus, and 
• the vendor thought he was selling Stichus ; and pronounc- 
ing the judgment that in such a case there was no bargain 
because there was ei^or in corpore, the framers of the 
Digest meet the point thus : " Inde qactritur si in 
ipso corpore non en^etur sed in substantia en^or sit ut 
puta si acetum pro vino veneat, aes pro auro, vel quid 
aliud argento simile ; an emptio et venditio sit;" and 
the answers given by the great jurists quoted are to the 
effect that if there be a misapprehension as to the sub- 
stance of the thing, there is no contract ; but if it be 
only a difference in some quality or accident, even though 
the misapprehension may have been the actuating motive 

(q) Lib, 18, Dc contrakenda emptione, Tit. 1, leg. 9, 10, II. 
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to the purchaser, yet the contract remains binding. Faulus Chap. r. 

says, "si aea pro auro veneat, non valet, aliter atque si '-^ 

aurum quidem fiierit, deterius autem qua/m emptor 
estimaret; tunc enim emptio valet'' (r). 

The principle of our law is the same as that of the civil 
law. If the thing sold differs in substance from what the 
purchaser was led by the vendor to believe he was buying, 
there is no contract. In Gompertz v. BartUttis), and 
Ourney v. Womersley (Q, a man who honestly sold what 
he thought was a bill without recourse to him, was held 
nevertheless bound to return the price, on its turning out 
that the supposed bill was void under the stamp laws in 
the one case, and was a forgery in the other (u). So also 
where cotton was sold by sample, and the sample was 
long stapled cotton, but the cotton delivered was short 
stapled cotton, the cotton was held to be different in kind 
from what the purchaser had contracted to buy, and that 
he was entitled to reject it (x). If, on the other hand, the 
purchaser receives what answers the description of the 
article sold, and there is no difference in substance between 
the article delivered and the article sold, but only a dif- 
ference in some quality or accident, the contract remains 
binding in the absence of a warranty, even though a mis- 
apprehension caused by the incorrect representation of 
the vendor may have been the actuating motive to the 
purchaser (y). In such a case the rule caveat emptor will 
apply (z). In a case, accordingly, where a steam-packet 
company issued a prospectus stating in effect that they 



(r) Kennedy v. Panama, cfcc, (x) Azemar v. CaseHa^ L. B. 

Co,, L. E. 2 Q. B. 587. 2 0. P. 677. 

(«) 2 E. & B. 849. (y) Kennedy v. Panama, <fec., 

(0 4 K & B. 133. Co., L. B. 2 Q. B. 687. 

(u) So© Flight v. Booth, I (z) lb. 2 E. & B. 850, per 

Bing. N. C. 377. Lord Campbell. 
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ChAP* I- had entered into a contract with a colonial goTemment 

for the carrying of mails between certain places, and a 

man induced by the terms of the prospectus applied for 
and obtained some of the shares, but the contract, not 
being binding on the colonial government, was repudiated, 
it was held that the representation did not affect the 
substance of the matter, the applicant having actually 
got shares in the very company, for shares in which he 
had applied, and the shares being a property of consider- 
able value in the market, though perhaps not so valuable 
as they would have been had the statement in the pn>- 
spectus been strictly accurate (a). The difficulty in every 
case is to determine whether the mistake or misapprehen- 
sion is as to the substance of the whole consideration, 
going, as it were, to the root of the matter, or only as to' 
some point, even though a material point, an error as to 
which does not affect the substance of the whole consi- 
deration. There may be misapprehension as to that 
which is a material part of the motive inducing the trans- 
action, but not so as to prevent the subject matter of the 
transaction from being in substance what it was repre- 
sented to be (6). 

The same principles apply in equity. A man who 
makes a representation which he honestly and upon rea- 
sonable grounds believes to be true, or believes himself 
entitled to assert, is not, independently of a duty cast 
on him to know the truth, bound in equity, if the repre- 
sentation turns out to be untrue, to make good what he 
has so represented (c). " There is no case in equity," said 
Lord Thurlow, in Merewether v, Shaw {d), " where a man 

(a) Kennedy v. Panama, <fec., 134; Aindie v. MedlycoUy 9 Ves. 

Co,, L. E. 2 Q. B. 580. 21 ; Evafis v. Wyatt, 31 Beav. 

(6) lb. 588. 217. 

(n) Merewef her y. Shaw, 2 Cox. {d) 2 Cox, 134. 
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making an honest representation when called upon to Chap. I; 

give an account of the circumstances of another, has been '—^ 

held liable in this respect to make good what he has so 
represented." From certain dicta to be found in the re- 
ports, it may appear doubtful whether the same principles 
apply in equity where a claim is made for the restitution 
of property acquired through incorrect representations 
made by honest mistake. In Rawlins v. Wickham (e), 
Turner, L. J., said that if, upon a treaty for purchase, one 
of the parties to the contract makes a representation 
materially affecting the subject matter of the contract, he 
cannot be allowed to retain any benefit which he has 
derived, if the representation proves to be untrue, and 
that no man can be held to what he has done under 
circumstances which have been erroneously represented to 
him by the other party to the transaction, however inno- 
cently the representation may have been made ; that a 
contrary doctrine would strike at the root of fair dealing, 
and would open a door of escape in all cases of represen- 
tation as to credit, and indeed in all other cases of false 
representation. The words of Mr. Justice Story, in Daniel 
V. Mitchell (/), are much to the same effect. " Nothing," 
be said, " is clearer in equity than the doctrine that a 
bargain founded upon false representations made by the 
seller, although made by innocent mistake, will be avoided. 
Mistake as well as fraud in any representation of a fact 
material to the contract is a sufficient ground to set it 
aside" (g). There is, however, good reason to doubt whether 
on principle or authority, the equitable rule with respect 
to the restitution of property acquired through false re- 
presentations can be carried so far as the words of these 

(«) 3 D. & J. 317. Story (Amor.), 691 ; Doggeit v. 

(/) 1 Story (Amer.), 172. Emer^orij ib, 7?3» 

(f/) Hough V. JRickardaon, 3 

2 
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Cl»p- 1- learned judges would warrant. In Ra/ivlina v. Wickkam, 

there was, in fact, a duty cast upon the party making the 

representation to know the tnith, so that it is probable 
that the words of Turner, L. J., though general in terms, 
should be taken with reference to the particular circum- 
stances of the case. The rule at law being reasonable and 
fully adequate for the purposes of justice, there is no 
reason for extending the rule in equity, so far as the 
words of Turner, L. J., would, if taken generally, warrant. 
There is no ground for contending that the rule caveat 
emptor does not apply in equity as well as at law (h), or 
that a representation amounts any more in equity to a 
warranty than it does at law. The sound doctrine would 
seem to be that the rule in equity is the same as the rule 
at law, and that if, accordingly, a representation be 
honestly and upon fair and reasonable grounds believed to 
be true by the party making it, and there be no duty cast 
on him to know the truth, no claim for the restitution of 
property acquired through the representation can be 
maintained in equity, although the representation proves 
to be untrue (i), unless the subject matter be so different 
in substance from what it was represented to be, as to 
amount to a failure of consideration (/:). 

There is a difference in substance amounting to a 
failure of consideration, if the property is not of the same 
nature or description as it was represented to be in the 
particulars of sale (2), as where leasehold or copyhold pro* 

{h) Gorsuch V. Cree, 29 L. J. D. M. & G. 41. 

C. P. 309. (J) See Taylor v. Martindale, 
(t) See Legge v. CroJcer, 1 Ba. & 1 Y. & C. C. C. 658 ; Maddcy t. 

Be. 514 ; Bartlett v. Salmon, 6 Booth, 2 Beg. & S. 722 ; Stanton 

D. M. & G. 33. y. Tatteraall, 1 Sm. & G. 536 ; 
{k) See Rowland v. NorrU, 1 Price v. Maoaulay, 2 D. M. & 

Cox, 59; Ltdie v. Tompwn, 9 G. 346. 
Ha, 268 ; Bartlett v. Salmon, 6 
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perty is described as freehold (m) ; or, perhaps, where an ^^p-^* 

tinder lease is sold as an original lease (n) ; or as where 

upon the sale of an estate let at lease on a rack-rent, such 
rent is described as a ground-rent (o); or where there is a 
misdescription of the quantity of land in regard to aci*es 
being statute acres or customary acres (p) ; or as where a 
house composed externally partly of brick, and partly of 
timber, and lath and plaster, is described as a brick-built 
house (g). 

So, also, there is a difference in substance amounting to 
a failure of consideration, if there be misrepresentation 
upon a point material to the due enjoyment of the pro- 
perty ; as where a vendor describes land as situated within 
one mile of a particular town, when it is, in fact, several 
miles distant therefrom (r) ; or where, upon the sale of a 
lease of a houso or shop, the particulars merely stated 
that the lease contained a restriction against certain 
specified trades being carried on upon the premises, 
whereas, in fact, several other trades were forbidden («) ; 
or where, upon the sale of a piece of land described as " a 
first-rate building plot of ground," no notice was taken of 
a right of way passing over it (t), or of an underground 
watercourse which third parties had liberty to open, 



(m) Drewe v. Corp, 9 Ves. 
368; PuUford v. Ricliards, 17 
Beav. 96, jter Lord Bomilly. 

(n) MadeUy v. Booth, 2 Dog. 
& S. 718 ; Henderson v. Hudson, 
15 W. R. 860. Seo Darlington 
V. Hamilton, "Kblj, 560. 

(o) Stewart v. Alliston, 1 Mer. 
26. See Bartlett v. Salmon, 6 
D. M. & G. 33. 

(jp) Price V. NoHh, 2 Y. & C. 
620; Earl of Durham y, Legard, 
34 Beav. 612. 



[q) Powell V. Doubhle, Sug. V. 
& P. 29, Dart, V. & P. 90. 
(r) Duke of Norfolk v. Worthy, 

1 Camp. 337 ; Pulsford v. Rich* 
ard$, 17 Beav. 96, per Lord 
Bomilly. 

(«) Flight V. Booth, 1 Bing. 
N. C. 370. See Vignolles v. 
Broum, 12 Ir. Eq. 194, 196. 

(0 Dykes V. Blake, 4 Binj;. N. 
C. 463. See Qiheon v. D\Eete, 

2 Y. & C. C. C. 642. 
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Chap.! cleanse^ and repair, making satisfaction for damage 

thereby occasioned (u) ; or as where a house described to 

b^ situated in a fashionable street, was not actually in that 
street, but merely communicated with it by a passage {x). 
So, also, there is a difference in substance amounting to 
a failure of consideration, where the property, as described, 
is not identical with that intended to be sold (y) ; or 
where a material pai*t of the property described has no 
existence, or bannot be found (z) ; or where no . title can 
be shown to it, as where upon the sale of a leasehold 
house and small yard adjoining, the yard was not in- 
cluded in the lease, but was held from year to year at a 
separate rent (a) ; or where land was described in the 
particulars of sale as held under a lease that would expire 
on a certain day, but it turned out that the tenant of part 
of the land was entitled under an equitable article to a 
reversionary term for four lives (b) ; or where an annuity 
was granted to be calculated on a certain footing by the 
agent of the grantee, and the calculation proved very in- 
accurate (c) ; or where a man agreed to purchase a share 
in a partnership business, on the footing of a balance- 
sheet prepared by an accountant employed by the vendor, 
which turned out to be very inaccurate in certain par- 
ticulars (d) ; or where there was a material variance 
between the prospectus of a company, on the basis of 



(ti) ShcuMeton v. Sutdiffe, 1 
Deg. & B. 609. 

(x) Stallion v. Tattersall, 1 
Sm. & G. 529 ; comp. White v. 
Bradshaw, 16 Jur. 738. Soo 
Dart, V. & P. 88, 89. 

(y) Leach v. Mulldt, 3 0. & 
P. 115. 

(z) Bobinson v. Musgrove, 2 
Moo. & R. 92. 

(a) Dohdl V. Hutchinson, 3 A. 



& A. 355. See EnatchbuU v. 
Grueher, 1 Madd. 153; M'Culhch 
V. Gregory, 1 K. & J. 286. 

(6) LineJian v. Cotter , 7 It. 
Eq. 177. See Collier v, Jenkins, 
You. 298; Sug. V. & P. 301. 

(c) Carpmael v. Powis, 10 
Beav. 44. 

{d) Charlesworth v. Jennings, 
34 Beav. 96. 
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which a man took shares in the concern, and the memo- OJ»M>- 1- 

Sect 2. 

randum of association by which it was governed (e) ; or '■ 



where a man was released from an obligation^ in which 
he was bound, on a representation that a certain security 
deposited with the creditor (which proved to be an imagi- 
nary one) was a good security (/). 

So, also, it may be laid down, as a general rule, that 
there is a difference in substance amounting to a failure of 
consideration, if the misrepresentation or misdescription is 
of such a nature that the amount of compensation cannot 
be estimated (g) ; as where on the sale of a reversion 
expectant on the decease of A. in case he should have no 
children, his age was described as sixty-six, instead of 
sixty-four (A) ; or as where on the sale of a wood, the 
particulars erroneously stated that the average size of the 
timber approached fifty feet, the number of trees not 
being stated (i) ; or as where the particulars stated the 
premises to be in the joint occupation of A. & B. as lessees, 
when in fact A. was only assignee of the lease, and B. 
was a mere joint occupier (k) ; or as where the right to 
coal under the estate was shown to be in other parties, and 
no means existed of determining its value (Q. 

The presence of the words " more or less " in a contract Words 

for the sale of a deed of conveyance of land after a state- less ^'^after 

ment of the quantity of acres comprised therein does not 'l^*^™^^^^ 

import a special engagement that the purchaser takes the of acres, 

&c. 

(e) Ship's Cas€, 2 D. J. & S. (A) Sherwood v. Bohins, Moo. 

544 ; Stewart's Case, L. E. 1 Ch. & M. 194. See 8 Q. & F. 792. 

App. 686; Lawrence's Case, 2, (t) Lord Brooke v. Bound- 

ib. 425 ; JIaUows v. Femie, L. thivaite, 5 Ha. 298. 

E. 3 Eq. 534. {k) Bidgway v. Gray, 1 Mao. 

(/) Scholfield V. Tempter, 4 & G. 109. See Qrissell v. Peto, 

D. & J. 434. 2 Sm. & G. 39. 

{g) See Maddey v. Booth, 2 (Q Smiihson v. FoweU, 20 L. 

Deg. & S. 722. T. 105. 



24 



MISREPRESEKTATIOK. 



Ch»P- 1* risk of the quantity. The words must be taken merely 
'—^ to cover a reasonable excess or deficiency. If it turn out 



that the quantity falls considerably short of what it was 
represented to be, the court will relieve the purchaser 
from payment for the deficiency ; but a slight variation 
does not afford a ground for relief (m). Nor will the court 
interfere, although the deficiency be considerable, if the 
. risk as to the quantity constituted one of the elements of 
the agreement, or if the sale was of a thing in gross and 
not by admeasurement (n), or if there was a special stipu- 
lation that the quantities shall be taken as stated (p). 
Duly to Though a party making a representation may at the 

truth? ^^ ^^^^ believe it to be true, and have made it innocently, yet 
if after discovering that it was untrue he suffers the other 
party to continue in error and to act on the belief that no 
mistake has been made, this from the time of the disco- 
very becomes in the contemplation of a court of equity a 
fraudulent misrepresentation, even though not so origi- 
nally (p). If, moreover, a man makes a representation by 
which he induces another to take a particular course, and 
the circumstances are afterwards altered to the knowleds:e 
of the party who made the representation, but not to the 
knowledge of the party to whom the representation was 
made, and are so altered that the alteration may affect the 
course of conduct which may be pursued by the party to 



disoorerj 
that a re- 
preseota- 
lion waa 
iaiae. 



(m) HiU V. Buckley, 17 Vm. 
398 ; Winch v. Winchester , 1 V. 
& B. 375; Fortman v. Mill, 2 
Euss. 670, Sug. V. & P. 324. 
See Charluworth v. Jennings, 34 
Beav. 96 ; Davis v. Shepherd, L. 
E. 1 Ch. App. 410. 

(n) ^n(m.,2Freem. 107; Twy- 
ford V. Wareup, Finch, 310; 
Baxendale v. Seale, 19 Beav. 
601; Stehbins v. Eddy, 4 Mas. 



(Amer.),414; Marvin y. Bennett^ 
26 Wend. (Amer.), 169 ; Morris 
Canal Co, v. Emnvett, 9 Poigo 
(Amer.), 168. See Leslie v. 
Tompson, 9 Ha. 268. 

(o) NicoU V. Chambers, 11 0. 
B. 996. See Sug. V. & P. 324, 
327; Cordingleyy, Cheeseboroughy 
3 Giff. 506. 

(p) Reyrnll v. Sprye, 1 D. M. 
& G. 660, 709. 
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whom the representation was made, it is the duty of the Cliap. L 
party who has made the representation to communicate ^ 



to the party to whom he made it the alteration of those 
circumstances. The party to whom the representation 
has been made will not be held bound in equity, unless 
such a communication has been made {q). 

In considering whether a man has reasonable grounds Bcuonable 
for believing a representation to be true, the position in SKeYing*a 
which he is placed, and the sources from which he has ffP^n**- 
drawn his information, must be taken into considera- trne. 
tion (r). If a man be asked to give an account as to the 
fortune or circumstances of another, statements appearing 
in wills, deeds, marriage settlements, &c., are reasonable 
sources of information^ He cannot be called on if the 
statements therein appearing turn out to be incoiTect, to 
make good his representation (s). A man, however, must 
examine into the truth of representations made to him by 
others, before putting them forward as true, or as of his 
own knowledge. If a man makes a representation in 
such a manner as to import a knowledge of the facts to 
which the representation refers, and the representation is 
not materially qualified by a reference to any other person 
as the source of information, he cannot be heard to say, 
on a claim for the rescission of the transaction, if the 
representation proves to be untrue, that he made the 
representation on the authority of his agent, and honestly 
believed it to be true. If a company give credit to, and 
assume as true the reports which are made to them by 
their agents, and represent as facts the matters stated in 
those reports, and persons are induced to enter into con- 
tracts on the foundation of the assumption of the repre- 

{q) TraiU v. Baring , 33 L. J. scries, p. 936. 

Ch. 621. r<) Airulie v. Medlycoit, 9 Ves. 

(r) Ctdlen*9 TnuteeY. Johnston^ 21; Evam v. Wyati, 31 Bcav. 

3 Deo. of Court of Session, 3rd 217. 
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Chap. I. sentations which have been made to them, they cannot be 

Sect. 2. . . 

heard to say, on a claim for a rescission of the transac- 



tion, if the representations prove to be untrue, that they 
honestly believed them to be true. If the company, 
instead of stating a thing as a fact, state merely that they 
have received reports from their agents, and that they 
have reason to believe the reports to be true, the case 
may l>e dififerent (t). It may be material, where proceed- 
ings at law are aimed against a man with a view to 
obtain damages from him personally for false repi'esenta- 
tion, that he may have believed statements made to him 
by agents to be true, but it is immaterial where the 
transaction is sought to be set aside (u). 
Misrepre- A misrepresentation, however, is a fraud at law, al- 

86Dtsitioil 

by a man though made innocently, and with an honest belief in its 

a^°utj ia™ truth, if it be made by a man who ought in the due dis- 

^*^ charge of his duty to have known the truth, or who 

truth. formerly knew, and ought to have remembered, the fact 

which negatives the representation, and be made under 

such circumstances or in such a wav as to induce a 

reasonable man to believe that it was true, and was meant 

to be acted on, and has been acted on by him accordingly 

to his prejudice. If a duty is cast upon a man to know the 

truth, and he makes a representation in such a way as to 

induce a reasonable man to believe that it is true, and is 

meant to be acted on, he caDnot be heard to say, if the 

representation proves to be untrue, that he believed it to 

be true, and made the misstatement through mistake, or 

ignorance, or forgetfulness (x). 

{t) Smithes CoM^'Re Reuse River (u) Smith's Case, Re Reese River 

Silver Mining Co,, L. R. 2 Ch. Silvei* Mining Co., L. R. 2 Ch. 

App. 604, 611, 616; Ross v. App. 615; Henderson y. Lacon, 

Estates Investment Co,, L. E. 3 L. R. 5 Eq. 261. 
Eq. 138 ; Henderson v. Lacon, L. {x) Burrowes v. Lock, 10 Ves. 

E. 6 Eq. 261. 
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A statement which amounts to a warranty, must be 9**^' ^' 

^ ' Sect. 2. 



distinguished from a statement which amounts merely to 

Distinctioa 

a representation. A representation is a statement or between* 
assertion made by one party to the other before or at the ]^a?re^ 
time of the contract of some matter or circumstance Pje*«n*a- 

tion. 

relating to it (j/). A representation is not a part of the 
written instrument, but is collateral to it, and entirely 
independent of it (z). The insertion of the representation 
in the instrument does' not alter its nature. Though a 
representation is sometimes contained in a written instru- 
ment, it is not an integral part of the contract, and 
consequently the contract is not broken, though the 
representation proves to be untrue (a). In order that a 
statement or representation may amount to a warranty, 
it must appear that it was intended to form a substantive 
part of the contract (6). A warranty is an express or 
implied statement of something which the party making 
it undertakes shall be a substantive part of the contract, 
and though part of the contract, yet collateral to the 
express object of it (c). A representation of intention 



470 ; Moens v. Hey worthy 10 M. 
& "W. 147 ; Puls/ord v. JRichards, 
17 Beav. 95 ; AyreU Case, 25 
Beay. 522; Price v. Macatdayy 
2 D. M. & G. 345; Ilutfony. 
RossiUr, 7 D. M. & G. 9 ; Rdw- 
Uns V. Wickham, 3 D. & J. 304; 
SHmy. Cr<mcher, 1 D. F. & J. 623 ; 
8umn V. North British AtLstra- 
lasian Co., 2 H. & 0. 183 ; ffen- 
derson v. LacoUf L. R. 5 Eq. 
262 ; comp. Mereweiher v. Shaw, 
2 Cox, 134, where a brother 
made, through^ misconception, 
a false representation respecting 
his sister's fortune to a man who 
was about to marry her, and 



did afterwards many her. See 
also Ainslie v. Medli/cott, 9 Ves. 
21 ; Evans v. Fowler, 21 Beav. 
217. 

(y) Behn v. Biimess, 3 B. & 
S. 753. 

(z) Goram v. Sweeting, 2 Wms. 
Saund. 201. See Kain v. Old, 2 
B. & C. 634, per Lord Tonterden ; 
Cornfoot v. Fowke, 6 M. & W. 
370, per Loid Cranworth. 

(a) Behn y, Burness, 3 B. & 
S. 753. 

(6) Behn v. Burness, 3 B. & 
S. 754. 

(c) Chanter v. Hopkins, 4 M. 
& W. 404, per Lord Abingcr ; 
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Chap. T. does not amount to a warranty (d). If a representation 

'— or statement is not of the essence of the contract, there is 

no warranty (e). The circumstance of a man selling a 
particular thing by its proper description is not a war- 
ranty that the thing is of that description. If the thing 
does not answer the description, there is not a breach of 
warranty, but a non-compliance with a contract which he 
has engaged to fulfil (/). To constitute a warranty, it is 
not necessary that the word " warrant " should occur in 
the bargain {g). Nor is it necessary that the statement 
or representation should be simultaneous with the close 
of the bargain. If it be part of the contract, it matters 
not at what period of the negotiation it was made (h). If 
a statement amounts to a warranty, the party making it 
is bound by his warranty.- The fact that he may have 
made the statement in honest mistake, or that the state- 
ment may be not in a material matter, cannot be taken 
into consideration (i). 

The term " warranty " is used in two senses. It is 
either a condition on the failure or non-performance of 
which the other party may, if he be so minded, repudiate 
the contract altogether, and so be released from performing 
his part of it, or it is an independent agreement, a breach 
of which will not justify a repudiation of the contract, but 



Studey v. Baily, 1 H. & C. 415, 
per Martin, B. 

{d) Benham v. United Ouaran^ 
tee, tfec, Assurance Co,, 7 Exch. 
744. 

{e) Cranston y. Marshall, 5 
Exch. 402; Taylor v. BtUlen, 
ib. 779 ; Vemede v. Weher, 1 H. 
& N. 311. 

(/) Chanter v. Hopkins, 4 M. 
& W. 404, per Lord Abinger; 
Studey y. Baily, 1 H. & C. 415, 



per Martin, B. 

(g) Hopkins Y. Tanqueray, 15 
C. B. 137, per Jervis, C. J.; 
Studey v. Baily, 1 H. & C. 417. 

(h) Hopkins v. Tanqueray, 15 
C. B. 137, per Jervis, 0. J. 

(t) Attwood V. Small, 6 Ci. & 
Fin. 232; Anderson Y.Fitzgerald, 
4 H. L. 504, per Lord Cranworth ; 
Bannerman v. White, 10 C. B. 
N. S. 844 ; Behn v. Bumess, 3 
B. & S. 754, 759. 
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will only be a cause of action for compensation in damages. CAwp- 1* 

The question whether a statement, though intended to be —^ 

a substantive part of the contract, is a condition prece- 
dent, or an independent agreement, is sometimes raised 
in the construction of charter-parties, with reference to 
stipulations that some future thing shall be done or shall 
happen, and has given rise to very nice distinctions. 
Thus a statement that a vessel is to sail, or be made ready 
to receive a cargo, on or before a given day, has been held 
to be a condition, while a stipulation that she shall sail 
with all convenient speed, or within a reasonable time, 
has been held to be only an agreement (k). If the state- 
ment be a condition, and it be not complied with, the 
party to whom it is made may, if he be so minded, repu- 
diate the contract, provided it has not been partially 
executed in his favour. If, indeed, he has received the 
whole or any substantial part of the consideration for the 
promise on his part, the warranty ceases to be available 
as a condition, and becomes a warranty in the narrower 
sense of the term, that is to say, a stipulation by way of 
agreement, for the breach of which a compensation may 
be sought in damagea Accordingly, if a specific thing 
has been sold, with a waiTanty of its quality, under such 
circumstances that the property passes by the sale, the 
vendee having been thus benefited by the partial execu- 
tion of the contract, and become the proprietor of the 
thing sold, cannot treat the failure of the warranty as a 
condition broken (unless there is a special condition to 
that effect in the contract), but must have recourse to an 
action for damages in respect of the breach of warranty. 
But in cases where the thing sold is not specific, and the 
property has not passed by the sale, the vendee may refuse 
to receive the thing proffered to him in performance of 

{Jc) Behn V. Bumess, 3 B. & S. 754. 



30 MISREPRESENTATION. 

Chjy- ^* the contract, on the ground that it does not correspond 

with the descriptive statement, or, in other words, that 

the condition expressed in the contract has not been 
performed. Still, if he receives the thing as sold, and 
has the enjoyment of it, he cannot afterwards treat the 
descriptive statement as a condition, but only as an agree- 
ment, for a breach of which he may bring an actioit for 
damages (f). 

Affirmations in policies of insurance are in the nature 
of warranties. In the case of policies of marine insurance, 
and policies against fire, a warranty is also a condition. 
It is an implied condition of the validity of the poHcy, 
that the party proposing the insurance should make a 
true and complete representation respecting the property 
which he seeks to insure. Such policies are therefore 
vitiated by any material misrepresentations, even though 
not fraudulently made (m). In the case of life assurances, 
however, it is not an implied condition of the validity of 
the policy that the party proposing the insurance should 
make a true and complete representation respecting the life 
proposed for insurance. If there be no express wantinty 
or condition on the part of the insured, a policy of life 
assurance is not vitiated by false representations, unless 
there be fraud (n). If there be a proviso in a policy of 
assurance, that any untrue statements shall avoid the 
policy, the policy is vitiated by any statement false in 
fact, whether material or not (o). 

(Z) BeJin V. BurneaSy 3 B. & N. 533; Bannerman v. Whiter 

S. 755. 10 0. B. N. S. 860. 

{m) Carter v. Boehmy 3 Burr. (w) IVheelton v. Hardxstyy 8 E. 

1905 ; MoenB v. Hey worthy 10 M. & J3. 232, infra, 
&W. 157, |)er Lord Wensleydalo; (o) Anderson v. Fiizgeraldy 4 

Ander9(m v. Fitzgerald, 4 H. L. H. L. 484 ; Cazenove v. British 

484; Sillem v. Thomtony 3 E. & Eqtiitahle Assurance Co,y 6 0. B. 

B. 868 ; Stokts v. CoXy 1 II. & N. S. 437 ; comp. IWrins v. 
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In order that a misrepresentation may support an action 
at law, or be of any avail whatever as a ground for relief 
in equity, it is essential that it should be material in its 
nature (jp), and should be a determining ground of the 
transaction (5). The misrepresentation must, in the 
language of the Roman law, be dolus dans locum con- 
tractui (r). There must be the assertion of a fact on 
which the pei*son entering into the transaction relied, and 
in the absence of which it is reasonable to infer that be 
would not have entered into it at all {$), or at least not on 
the same terms (t). Both facts must concur ; there must 
be false and material representations, and the party seek- 
ing relief should have acted upon the faith and credit of 
such representations (u). To say that statements are false 



Chap. T. 
Sect. 2. 

Misrepre- 
sentation 
must be 
material 
and a de- 
terminins 
ground of 
the trans- 
action. 



Marine, &c,y Insurance Co,, 2 El. 
& El. 317. 

(1?) Jennings v. Broughton, 6 
D. M. & G. 126. 'See Geddes v. 
Pennington, 5 Dow. 159. 

(5) Merewether v. Shaw, 2 
Cox, 134; De UfannevUle v. 
CrompUm, 1 V. & B. 354 ; Jameson 
V. Stein, 21 Bear. 9 ; Rdbson v. 
Earl 0/ Devon, 4 Jur. N. S. 245, 
248 ; Oddicutt v. Townsend, 28 
Beav.445; Jennings^, Broughton, 
5 D. M. & G. 136; Denne v. 
LigU, 8 D. M. & G. 774. 

(r) Fraud is divided by the 
ciyilians into ddv>s dans locum 
contractui and dolus incidens, or 
accidental £raud. The former ia 
that which has been the cause 
or determining motive of the 
transaction; that, in other words, 
without which the party de- 
fhiuded would not haye con- 
tracted. Incidental or accidental 
fraud is that by which a man, 



otherwise intending to contract, 
is deceived as to some accessory 
or accident of the contract ; for 
example, as to the quality of 
the object of sale or its price. 
The determination of the ques- 
tion as to the character of the 
dolus rests in each particular 
case with the court. Accidental 
or incidental fraud is not a 
gi*ound for avoiding a transac- 
tion, but simply subjects the 
pai*ty to on action for damages, 
Duranton, vol. 10, liv. 3, s. 169 ; 
Toull. Dr. Civ., liv. 3, tit. 3, c. 2, 
s. 5, art. 90; Bedarride, sur 
Dol. p. 45. This distinction does 
not obtain in the common law, 
and is not admitted in equity. 

(«) Fuls/ord V. Richards, 17 
Beav. 87, 96. 

(0 6 M. & W. 378, p&r T^rd 
Abinger. See Small v. Attwood, 
You. 461. 

(u) Hovgh V. Bichardson, 3 
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Chap. T. is one thing ; to say that a man was deceived by them to 
^— ^ enter into a transaction is another thing (x). A misrepre- 
sentation to be material must be one necessarily influ- 
encing and inducing the transaction (y), and affecting and 
going to its very essence and substance (0). Misrepre- 
sentations which are of such a nature as, if true, to add 
substantially to the value of property (a), or are calculated 
to increase substantially its apparent value (6), ai'e mate- 
rial A misrepresentation goes for nothing unless it is a 
proximate and immediate cause of the transaction (c). It 
is not enough that it may have remotely or indirectly con- 
tributed to the transaction or may have supplied a motive 
to the other party to enter into it. The representation 
must be the very ground on which the transaction has 
taken place. The transaction must be a necessary and 
not merely an indirect result of the representation (d). It 
is not however necessary that the representation should 
have been the sole cause of the transaction. It is enough 
that it may have constituted a material inducement. If 
any one of several statements, all in their nature more 
or less capable of leading the paily to whom they are 



Story (Amor.) 690, per Story, J. 

(x) Jennings v. Br<mghton, 6 
D. M. & G. 126. 

(y) He Reeae River Silver Mining 
Co, ; Smith's Case, L. E. 2 Ch. 
App. 611. 

(2) Hallows V. Femiey L. E. 3 
Eq. 636. 

(a) Price v. Macaulag^ 2 D. AT. 
& G. 344 ; Jennings v. BroughioUy 
6 D. M. & G. 126. 

(6) Small V. Attwood, You. 
461 ; Dimmock v. Ilallctt, L. E. 
2 Ch. App. 27. 

(c) Barry v. Crosskey, 2 J. & 
H. 1; New Brunswick, &c,i Bail' 



way Co. V. Conyheare, 9 H. L. 
711; Barrett's Case, 3 D. J. & 
S. 30. See Oeddes v. Pennington^ 

5 Dow. 159. 

{d) Bumes v. Penndl, 2 H. L, 
497, 531 ; NicdVs Case, 3 D. & J. 
387, 439 ; Barry v. Crosskey, 2 
J. & H. 1 ; New Brunswick &c. 
Railway Co, v. Conybeare, 9 H. 
L. 711. See Aitwood y. Small, 

6 CI. & Fin. 232, 447 ; Jamesoti 
y. Stein, 21 Beay. 5; Robson y. 
Earl 0/ Devon, 4 Jur. N. S. 245; 
WheelUm y. Hardisty, 8 E. & B. 
232 ; Smithy, Kay, 7 H. L. 750, 
775. 
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addressed to adopt a particular line of conduct, be untme, Chap. I. 
the whole transaction is considered as having been fraudu 1—1 



lently obtained, for it is impossible to say that the untrue 
statement may not have been precisely that which turned 
the scale in the mind of the party to whom it was 
addressed (e). A man who has made a false representa* 
tion in respect of a material matter must, in order to be 
able to rely on the defence that the transaction was not 
entered into on the faith of the representation, be able to 
prove to demonstration that it was not relied on (/). It 
is not enough for him to say that there were other repre- 
sentations by which the transaction may have been in* 
duced (g) ; nor can he be heard to say what the other 
party would have done, had no misrepresentation been 
made (h). 

A misrepresentation to be of any avail whatever must BeiUnce on 
enure to the date of the transaction in question (i). If a aentaS?.' 
man to whom a representation has been made knows at 
the time or discovers before entering into a transaction 
that the representation is false (i), or resorts to other 
means of knowledge open to him, and chooses to judge 
for himself in the matter, he cannot avail himself of the 
fact that there has been misrepresentation, or say that he 
has acted on the faith of the representation (I). Where 



(c) Eeynell v. Sprye, 1 D. M. 
& Qt, 708; Jennings v. Broughton, 

5 D. M. & G. 126 ; Clarke v. 
IHck8(m, 6 0. B. N. S. 453; 
Smith V. Kay, 7 H. L. 750, 775. 

(/) Rawlins v. Wickhamy 3 D. 

6 J. 304 ; NicoWs Case, ib. 387 ; 
Smiths. Kay, 7 H.L. 750, 775; 
Kisch V. Central Venezuela Rail^ 
vHiy Co,, 3 D. J. & S. 122. 

(g) Nicolfs Case, 3 D. & J. 387, 
439. 



(A) Eeynell v. Sprye, 1 D. M. 
& G. 660 ; Smith v. Kay, 7 H. 
L. 750, 770; Traill v. Baring, 
33 L. J. Ch. 521, 527. 

(i) Irvine v. Kirkpatrick, 7 
BeU, Sc. Ap. 186. 

{k) Ib. ; Vigers v. Pike, 8 Q. 
& Fin. 650; Lord Brooke v. 
Boundthtmite, 5 Ha. 298, 306; 
Nelson v. Stacker, 4 D. & J. 465. 

{I) Lysney v. Sdhy, 2 Lord 
Eaymond, 1118, 1120; Pike v. 

D 
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^*P- J- accordingly an iron company had sent some of their directors 

■ for the express purpose of verifying the representations of 

a man respecting his works, who expressed their satisfac- 
tion with the proofs produced, it was held that the com- 
pany had, by choosing to judge for themselves in the 
matter, prechided themselves from being^ able to say that 
they had been deceived by the representations of the 
vendor, and that it was their own fault if they had not 
availed themselves of all the knowledge or means of know- 
ledge open to them (m). So also where a man had before 
purchasing shares in a mine, visited the mine and ex- 
amined into its condition, it was held that he had not 
relied on representations made to him by the vendor, and 
was not entitled to avoid the contract on the ground that 
they were false, the alleged misstatements being such as he 
was competent to detect (ri). "Cases," said Lord Lang- 
dale, in Clapham v. SIdlleto (o), " frequently occur in 
which, upon entering into contracts, misrepresentations 
made by one party have not been in any degree relied on 
by the other. If the party to whom the representations 
were made himself resorted to the proper means of verifi- 
cation before entering into the contract, it may appear 
that he relied on the results of his own investigation and 
inquiry and not upon the representations made to him by 
the other party (2^) ; or if the means of investigation and 



ri(/€r8y 2 Dr. & Wal. 2G1 ; 
Clarke v. Macintosh, 4 Qiff. 134. 
See Farehrotlier v. Gibsati, 1 D. 
& J. 602. 

(m) Attwood V. Small, 6 CI. & 
Fin. 232. 

(n) Jennings v. Broughton, 17 
Beav. 234, 6 D. M. & G. 126. 
See Lowndes v. Lane, 2 Cox, 363; 
Vigers v. Pike, 8 CI. & Fin. 662, 



6j0; liohson v. Lord Devon, 4 
Jur. N. S. 245; Haywood v. 
Cope, 25 Beav. 148; Nelson y. 
Stacker, 4 D. & J. 465; New 
Brunswick, <fcc.. Railway Co, v. 
Conyheare, 9 H. L. 711, 730. 

(o) 7 Beav. 149. 

(7?) See Lowndes v. Lane, 2 
Cox, 363; Pickering y. Dowson, 
4 Taunt. 779; Attwood y. Small, 
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verification be at hand, and the attention of the party ^^v- 1« 

Sect. 2. 

receiving the representation be drawn to them, the cir '—^ 

cumstances of the case may be such as to make it incum- 
bent on a court of justice to impute to him a knowledge 
of the result, which, xipon due inquiry, he ought to have 
obtained, and thus the notion of reliance on the repre- 
sentation made to him may be excluded (q). Again, when 
we are endeavouring to ascertain what reliance has been 
placed on representations, we must consider them with 
reference to the subject matter and the relative knowledge 
of the parties. If the subject is capable of being accu- 
rately known, and one party is, or is supposed to be, pos- 
sessed of accurate knowledge, and the other is entirely 
ignorant or has not equal means of knowledge, and a con- 
tract is entered into after representations made by the 
party who knows or is supposed to know, without any 
means of verification being resorted to by the. other, it 
may well enough be presumed that the ignorant man 
relied on the statements made to him by him who was 
supposed to be better informed (r) ; but if the subject is 



6 CI. & Fid. 232; Jennings v. 
Broughton, 17 Beav. 234, 5 D. 
M.&G. 126; Haywood Y. Cope, 25 
Beay. 140; Hough v. Richardson, 
3 Story (Amer.), 691 ; Doggett v. 
Emerson, ib. 733 ; Masony. Cros^ 
hy, 1 Wood. & M.(Ainer.), 342. 

(g) See Lowndes v. Lane, 2 
Cox, 363 ; Jennings v. Broughton, 
17 Beav. 234, 6 D. M. & G. 126; 
Farebrother v. Gibson, 1 D. & J. 
602; CJarheT. 3racintosh,^(^m. 
143; New Brunswick, &c.. Rail- 
way Co. V. Conyheare, 9 H. L. 
"711; Hough v. Richardson, 3 
Story (Amer.), 691; Doggett v. 
Emerson, ib. 733; Mason v. 



Crosby, 1 Wood. & M. (Amor.), 
342 ; Johnson v. Taber, 6 Seld. 
(Amer.), 319; Gordon v. Par- 
melee, 2 Allen (Amer.), 214. 

(r) See Lysney v. Selby, 2 Lord 
Eaym. 1118— 1120; Lowndes y. 
Lane, 2 Cox, 363 ; Edwards v. 
M'Gleay, 2 Sw. 289; Vernon y. 
Keys, 12 East, 637, 4 Taunt. 
488 ; Martin v. Cotter, 3 J. & L. 
606 ; ReyneU v. Sprye, 1 D. M. 
& G. 660 ; Price v. Maoaulay, 2 
D. M. & G. S39; Rawlins v. 
Wickham, 3 D. & J. 304; Strang- 
ways V. Bishop, 29 L. T. 120; 
Higgins v. Samels, 2 J. & II. 
400 ; Warner v. Daniels, 1 Wood. 

D 2 
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2iP-/' in its nature uncertain, if all that is known is matter of 

inference from something else, and if the parties making 

and receiving representations on the subject have equal 
knowledge and means of acquiring knowledge, it is not 
easy to presume that the representations made by the one 
would have much or any influence on the other" («)• 

The allegatioh of misrepresentation may be effectually 
met by proof that the party complaining was well aware 
and cognizant of the real facts of the case, but the proof 
of knowledge must be clear and conclusive. A man who 
by misrepresentation or concealment has misled another 
cannot be heard to say that he might have known the 
truth by proper inquiry, but must, in order to be able to 
rely on the defence that he knew the representation to be 
untrue, be able to establish the fact upon incontestable 
evidence and beyond the possibility of a doubt (Q. 

If the subject matter is not property in this country, 
where probably independent inquiry would be made and 
inspection might take place, but property at such a dis- 
tance that any person purchasing it is obliged to rely on 
the statement made with respect to it, the aigument is the 



& M. (Amor.), 90 ; Mason v. CroS' 
Jy, 2 Wood. & M. (Amor.), 353. 

(«) See Lowndes v. Lane, 2 
Cox, 363; Harris v. Kemhle, 1 
Sim. Ill, 5 Bligh, 730; Attwood 
V. 8maa, 6 01. & Fin. 232; 
Knight v. Marforibanks, 2 H. & 
Tw. 316 ; Jennings v. Broughton, 
17 Beav. 234, 5 D. M. & G. 126 
Haywood v. Cope, 25 Beav. 140 
Clarke v. Macintosh, 4 Giff. 143 
National Exchange Co, v. Drew, 
23 Dec. of Ot. of Session, 2nd 
series, p. 1 ; Hough v. Richardson, 
3 Story (Amer.), 691 ; Johnson v. 
Taber, 6 Seld. (Amer.), 319. 



{t) Dyer v. Hargrove, 10 Ves. 
505 ; Harris v. Kemhle, 5 Bligh, 
730; Vigersv.Pike,SCi,&¥m. 
562, 650 ; Wilson v. Short, 6 Ha. 
366, 375 ; Shackleton t. Sutdiffe^ 
1 Deg. & S. 609; MaHin v. 
Cotter, 3 J. & L. 496, 506 ; Bey- 
nell V. Sprye, 8 Ha. 257 ; Price 
V. Macaulay, 2 D. M. & Q. 339; 
Kisch V. Central Venezuela Bail- 
way Co,, 3 D. J. & S. 122; 
Central Railway of Venezuela Co* 
V. Kisch, L. B. 2 App. Ca. 114 ; 
Lawrences Case, L. R. 2 Ch. App. 
422. See Nelson v. Stocker, 4 D. 
& J. 465. 
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stronger that reliance has been placed on the representa- ^^I' 

tions (u). If a definite or particular statement be made 

as to the contents of property, and the statemeint be 
untrue, it is not enough that the party to whom the 
representation was made may have been acquainted with 
the property. A very intimate knowledge with the pre- 
mises will not necessarily imply knowledge of their exact 
contents, while the particularity of the statement will 
natuiully convey the notion of exact admeasmrement (x). 
The fact that he had the means of knowing or of obtain- 
ing information of the truth which he did not use is not 
sufficient (y). It is not indeed enough that he may have 
been wanting in caution. A man who has made false 
representations, by which he has induced another to enter 
into a transaction, cannot turn round on the person whom 
he has defrauded and say that he ought to have been 
more prudent and ought not to have concluded the repre- 
sentations to be true in the sense which the language used 
in the prospectus naturally and fairly imports (z). Nor is 
it enough that there may be circumstances in the case 
which, in the absence of the representation, might have 
been sufficient to put him on inquiry. The doctrine of 
notice has no application where a distinct representation 
has been made. A man to whom a particular and dis- 
tinct representation has been made is entitled to rely on 
the representation and need not make any further inquiry, 
although there are circumstances in the case from which 
an inference inconsistent with the representation might be 

(tf) Smith's Case; Be Beese Baym. 1118, 1120; Bobdl v. 

Binr SUtfer Mining Co,, L. £. 2 Stevens, 3 B. & 0. 623 ; Rawlins 

Oh. App. 614. v. Wichham, 3 D. & J. 319. 

(s) HiU y. Buckley, 17 Yes. (z) Nw) Brunstvick, &c.. Bail" 

394. See King v. Wilson, 6 way Co, v. Muggeridge, 1 Dr. & 

Beav. 124. Sm. 382. 

(y) Lysney v. Sdby, 2 Lord 
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^P- 1- drawn (a). He is not bound to inquire unless something 

has happened to excite suspicion (6), or unless there is 

something in the case or in the terms of the represen- 
tation to put him on inquiry (o). The party who has 
made the representation cannot be allowed to say that 
he told him where further information was to be got, 
or recommended him to take advice, and even put into 
his hands the means of discovering the truth. However 
negligent the party may have been to whom the incorrect 
statement has been made, yet that is a matter affording 
no ground of defence to the other. No man can complain 
that another has relied too implicitly on the truth of 
what he himself stated (d). If a vendor has stated in 
his proposals the value of the property, he cannot, expept 
under special circumstances, complain that the purchaser 
has taken the value of the property to be such as he 
represented it to be (e). The effect of what would be 
otherwise notice may be destroyed not only by actual 
misrepresentation but by anything calculated to deceive 
or even to Ixill suspicion upon a particular point (/). 



(a) Orant v. Munt, Coop. 
173; Van v. Corpe, 3 M. & K. 
269 ; Flight v. Bart<m, ib. 282 ; 
Dohell y. Stevens, 3 £. & 0. 623 ; 
Fope V. Oarlandf 4 Y. & C. 394; 
Wilson V. Short, 6 Ha. 366, 377 ; 
Dryadak v. Mace, 2 Sm. & G. 
225, 230, 5 D. M. & G. 103; 
Cox V. Middleton, 2 Drew. 209; 
Orosvenor v. Oreen, 6 Jur. N. S. 
117; Rawlins v. Wickham, 3 D. 
& J. 318; KiscJiY, Cei\tral VetiS" 
zuda Railway Cb., 3 D. J. & S. 
122 ; Smith v. Reese River Silvei^ 
Mining Co., L. R. 2 Eq. 264. 

[h) Rawlins v. Wickham, 3 D. 
& J. 304. Seo Farehrother v. 



Oibsan, 1 D. & J. 602. 

(f) Kent V. Freehold Land and 
Brickmaking Co,, L. B. 4 Eq. 
698. 

(d) Reyndl v. Sprye^ 1 D. M. 
& G. 660, 710; Rawlins y. Wick- 
ham, 3 D. & J. 318; Smiths. 
Reese River Silver Mining Co.y L. 

B. 2 Eq. 264 ; Cdhy y. Gadsden, 
15 W. R. 1185. See Harris r. 
Kemhle, 5 Bligh, 730. 

{e) Perfect v. Lane, 3 D. P. & 
J. 3G9. 
(/) Dykes v. Blake, 4 Bing. N. 

C. 463 ; BarQett v. Salmon, 6 D. 
M. & G. 41 ; Darlington r. 
Hamilton, Kay, 550; Smith v. 
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-A vendor of property on lease, for instance, is not justified C^*P- 1- 
in parading upon his particulars of sale the existence of — — 



covenants beneficial to the estate which he knows or has 
good reason to believe cannot be enforced {g). 

The maxim caveat emptor does not apply where there 
is a positive misrepresentation, essentially material to the 
subject in question, provided proper diligence be used by 
the purchaser in the course of the transaction (h). The 
rule at least of caveat eTnptor, where there is misrepresen- 
tation, if applicable at all, must be applied with great 
caution (i). Nor will a condition in particulars of sale 
that misdescriptions or errors in particulars of sale shall 
not annul the sale cover a fraudulent misrepresenta- 
tion (k). 

A misrepresentation, to be material, should be in respect Misrepre- 
of an ascertainable fact, as distinguished from a mere jq^^^ ]^ i^ 
matter of opinion (Q. A representation which merely ^^^**^* 
amounts to a statement of opinion, judgment, probability fact, and 
or expectation, or is vague and indefinite in its nature & statement 
and terms, or is merely a loose, conjectural, or exaggerated ® *^P^°^^°' 
statement, goes for nothing, though it may not be true, 
for a man is not justified in placing reliance on it (m). 



Harrison, 26 L. J. Ch. 412; 
Sheard v. Venables, 36 L. J. Ch. 
922 ; Dart, V. & P. 75. 

(g) Flint V. Woodin, 9 Ila. 
618. 

{h) Loitmdes v. Lam, 2 Cox, 
363; R6b9(m v. Earl of Devon, 4 
Jut. N. S. 245. 

(i) Colby V. Gadsden, 15 W. 
E. 1185. 

{k) Duke of Norfolk v. Worthy, 
1 Camp. 337 ; Fenton v. Brown, 
14 Ves. 144; Stewart v. Allis- 
ionj 1 Mer. 26; Trower v. 



Newcome, 3 Mer. 704; Shackleton 
V. SuicUffe, 1 Deg. & S. 609; 
Leslie v. Tompaon, 9 Ha. 273. 
See Edwards v. Wickwar, L. R. 
1 Eq. 68. 

{l) Lysney v. Selby, 2 Lbrd 
£aym. 1118; Brunton v. Lister, 
3 Atk. 386 ; Vernon v. Keys, 12 
East, 632, 4 Taunt. 448; Jen- 
ninge v. Broughton, 5 D. M. & G. 
134 ; Iliggins v. Samels, 2 J. & H. 
464 ; Leyland v. lllingworth, 2 
D. F. &J. 248. 

(m) Hay craft v. Creasy, 2 East, 
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ChAp. I. An indefinite representation ought to put the person to 

^ whom it is made upon inquiry (n). If he chooses to put 

faith in such a statement, and abstains from inquiry, he 
has no ground of complaint (o). Mere exaggeration is a 
totally different thing from misrepresentation of a precise 
or definite fact (p). Such statements, for instance, as 
assertions as to the value of property (q), or representa- 
tions by the agent of the vendor of land that the title is 
good (r), or mere general terms of commendation («), or 
mere general and exaggerated statements as to the profits 
and prospects of a company (Q, or as to the value of 
securities (u), or as to the situation of property (x), or 
mere loose, conjectural, or exaggerated assertions with 
respect to a subject matter, which is a matter of specula- 
tion, or IS essentially of an uncei*tain nature (y), or mere 



02 ; Dryadale T. Mace, 6 D. M. & 
G. 107 ; Kisch v. Central Vent- 
zueJa Railway Co,, 3 D. J. & S. 
122 ; DenUm v. MacneU, L. B. 2 
Eq. 352 ; Dimmock v. Hallett, L. 
B. 2 Ch. App. 27. 

(n) Lord Brooke v. Bound- 
thwaite, 5 Ha. 304 ; Dimmock v. 
ffalleU, L. B. 2 Ch. App. 27. 

(o) lb. 

(p) EiggiM v. SameU, 2 J. & 
H. 464; Bobs t. Estates Invest- 
ment Co,, L. B. 3 Eq. 136. 

{^q) Harvey v. Toung, Yelv. 20; 
Baily v. Merrell, 3 Bulst. 94 
Cro. Jao. 386; Jendunne v. 8lade, 
2 Esp. 672; Ingram v. Thorp, 
7 Ha. 74. 

(r) Hume v. Pocock, L. B. 1 
Oh. App. 385. 

(«) Fenton v. Brown, 14 Yes. 
144 ; Trofwer v. Newcome, 3 Mor. 
704; SccU v. Hanson, 1 B. & M. 



129; White v. Cuddon, 8 Q. & 
Fin. 766 ; Dimmock v. HalleU, 
L. B. 2 Ch. App. 26. See Jen- 
nings V. Broughton, 5 D. M. & G. 
126; Johnson v. Smart, 2 Giff. 
151 ; Haywood V. Cope, 25 Beav. 
140 ; Higgins v. Samels, 2 J. & 
H. 460. 

{t) New Brunswick, &c,. Bail- 
way Co. V. Conybeare, 9 H. L. 71 1 ; 
Kisch V. Central Venezuela Bail- 
way Co,, 3 D. J. & S. 122; 
Denton v. Macneil, L. B. 2 £q. 
352. 

(tt) National Exchange Co» v. 
Drew, 23 Dec. of Ct. of Session, 
2nd series, p. 1. 

(x) Colby V. Oadsden, 34 Beav. 
416. 

(y) Jennings v. Broughton, 6 
D. M. & G. 136; Stqfhens y. 
Venahles, 31 Beav. 124. 
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conjectural estimates («), are only expressions of opinion Chap. I. 

or judgment, as to which honest men may well differ- 1_ 

materially. Mere general assertions of a vendor of pro- 
perty as to its value, or the price he has been offered for 
it, or in regard to its qualities and characteristics ; as, for 
instance, that land is fertile and improvable, or that soil 
is adapted for a particular mode of culture, or is well 
watered, or is capable of producing crops, or supporting 
cattle, or that a house is a desirable residence, &c., are 
assumed to be so commonly made by persons having 
property for sale, that a purchaser cannot safely place 
confidence in them« Affirmations of the sort are always 
understood as affording to a purchaser no ground for 
neglecting to examine for himself, and ascertain the real 
condition of the property. They are, strictly speaking, 
gratia dicta. A man who relies on such affirmations, 
made by a person whose interest might so readily prompt 
him to invest the property with exaggerated value, does 
so at his peril, and must take the consequences of his own 
imprudence; emptor emit quam minvmo potest; venditor 
vendit quam, Tnaodmo potest (a). Although such affir- 
mations may be erroneous or false, they will not, except in 
extreme cases, be regarded as evidence of a fraudulent 
intent (6). A statement of value may, however, be so 
plainly false, as to make it impossible for the party to 
have believed what he stated (c). So, also, statements 
with respect to the quality or condition of land, will, if 

{z) Irvine v. Kirhpatricky 7 GMetc. (Amer.), 259; Gordon y, 

Bell, Sc. Ap. Ca. 186. Farmdee, 2 Allen (Amer.), 214 ; 

(a) 1 Boll. Ab. 101, pi. 16; Manning y. Alhee, 11 ib. 522. 

Leakint v. CliMdl, 1 Sid. 146, 1 (&) lb. ; Dimmock v. HaUeU, 

Lev. 102 ; Harvey v. Toung, L. E. 2 Ch. App. 26. 

Telv. 20 ; Tnmer v. Newcame, 3 (c) WaU v. StuhhSy 1 Madd. 

Mer. 704 ; Scott v. Sanson, IE. 80; Ingram v. Thorp, 7 Ha. 74. 
& M. 129 ; Medbury v. WaUon, 



42 



MISREPRESENTATION. 



Cbftp. I. erroDeous or false, amount in extreme cases, to a mis- 

Sect. 2. . 

'— representation in law {d). So, also, a statement in tbe 

prospectus of a company, that the promoters of the 
company had taken "a large portion" of the shares, 
though vague in its nature, will amount, in extreme cases, 
to a misrepresentation (e). 

An assertion that a third person has offered a specified 
sum for the property, though false, is, like mere state- 
ments of value, an assertion of so vague and loose a 
character, that a purchaser is not justified in relying on 

it (/). 

The difference between a false averment in matter of 

fact, and a like falsehood in matter of judgment, opinion, 
and estimate, is well illustrated by familiar cases in the 
books. If the owner of an estate affirm that it will let or 
sell for a given sum, when, in fact, such sum cannot be 
obtained for it, it is, in its own nature, a matter of judg- 
ment and estimate, and so the parties must have con- 
sidered it (g). But if an owner falsely affirm that an 
estate is let for a certain sum, when it is, in fact, let for a 
smaller sum, or that the profits of a business are more 
than, in fact, they are, and thereby induces a purchaser 
to give a higher price for the property, it is fraud, because 
the matter lies within the private knowledge of the 
owner Qi). If, again, the owner of land represent that it 



{d) Dimmock v. Hallett, L. E. 
2 Ch. App. 26; Van Epps v. 
Harrx8on, 6 Hill (Amer.), 67. 

(e) Henderson v. Lacon, L. B. 
6 Eq. 257. 

(/) Sug. V. & P. 3, 1 Eoll. 
Ab. 101, pi. 16. 

{g) Harvey v. Young, Yelv. 
20, 1 Boll. Ab. 801, pi. 16; 
Leahins v. Cliudl, 1 Sid. 146; 



comp. Dimmock v. HaileU, L. B. 

2 Ch. App. 28. 

{h) Ekint V. Tresham, 1 Lev. 
102; Lysney v. Selhy, 2 Lord 
Baym. 1118; DobeU v. SteceM, 

3 B. & C. 623 ; Huichinwn t. 
Morley, 7 Scott, 341; Dimmock 
V. Hallett, L. B. 2 Ch. App. 28 ; 
Medbwi/ V. WaUon, 6 Moto. 
(Amor.), 259. 
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is well watered, the statement will not, although erroneous Chap. I. 



OT false, amount in law to a misrepresentation, except in 
extreme cases (i) ; but if he represent that land is situated 
on the banks of a river, whereas it is some miles off from 
the river, there is misrepresentation, for the false repre- 
sentation is in respect of a precise and definite fact (k). 
So, also, is there misrepresentation of a fact, if the repre- 
sentation be calculated to lead the person to whom it is 
made to believe that there is a natural supply of water 
on the property, whereas the fact is that the property, 
though well supplied with water, derives its supply arti* 
ficially from the waterworks of a town, and by payment of 
rates (Q. 

The representation of an actual state of things as 
existing, is equivalent to the misrepresentation of a 
fact (m). 

In Vernon v. Keys (n), the true rule was stated to be 
that the seller was liable to an action of deceit, if he 
fraudulently misrepresent the quality of the thing sold in 
some particulars which the buyer has not equal means of 
knowledge with himself ; or if he do so in such a manner 
as to induce the buyer to forbear making the inquiries 
which, for his own security and advantage, he would 
otherwise have made. 

The rule that exaggeration, as distinguished from mis- Exaggen- 
representation, goes for nothing, applies with peculiar tinguisbed 
force to the case of statements in the prospectuses of ^p^«nta- 
companies. The promoters of adventures are so prone to *ion- 
form sanguine expectations as to the prospects of the 



(t) Scott V. Hanson, 1 E. & M. (/) Lei/land v. Illingworthy 2 

129 ; Trower v. Newcomey 3 Mer. D. F. & J. 253. 

704. (m) Figott v. StrcUton, John. 

(A) Van Epps v. Earrieon, 6 359, 1 D. P. & J. 49. 



Hill (Amer.), 67. (n) 12 East, C32. 
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Chap. I. schemes which they introduce to the public, that some 
high colouring and some exaggeration in the description 



of the advantages which are likely to be enjoyed by the 
subscribers to the undertaking, may generally be ez{>ected 
in such documents. No prudent man can, owing to the 
well-known prevalence of exaggeration in such documents, 
accept the prospects which are held out by the originators 
of every new scheme, without considerable abatement. 
But though the representations in the prospectus of a 
company ought not, perhaps, to be tried by as strict a test 
as is applied in other cases, they are required to be fair, 
honest, and bond fide. There must be no misstatement 
of any material facts or circumstances (o). 
Diiparage- As, on the one hand, mere assertions of value by the 
property vendor of property are not fraudulent in law, though 
ciuier**'' erroneous or false ; so, on the other hand, a disparagement 
of property by a purchaser is not a fraud (p). Nor is a 
buyer liable for misrepresenting a seller's chance of sale 
or probability of his getting a better price. It is a false ' 
representation in a matter merely gratis dictum by the 
bidder, in respect of which he is under no legal duty to 
the seller for the correctness of his statement, and upon 
which the seller would be incautious to rely (q). So, also, is 
a representation by a purchaser to a seller, that his partners 
would not consent to his giving more than a certain sum. 
Vendor though false, merely a gratis dictum (r). But though the 
npon^par. value of property is generally a matter of opinion, a vendor 
TCspraai^* may put upon a purchaser the responsibility of informing 
biiity of him correctly as to the n^arket value, or any other fact 

(o) KiKh V. Central Bailway {p) ToUy. PTiZ/uimwn, L. E. 2 

Co, of Venessuda, 3 D. J. & S. Ch. App. 65 
122; Denton Y, Maeneilf L. E. 2 (q) Vernon v. Keys, 12 East, 

Eq. 352 ; Central Bailway Co, of 637. 
Veneztula v. Kisch, L. £. 2 App. (r) lb. 

Ca. 118. 
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known to him, affecting the vahie of property, and if the Chap. I. 
purchaser answers untruly, there is fraud. He is not^ 



bound to answer in such cases, but if he does he is bound bim aa to 
to speak the truth (s). ^**'**- 

The representations of a vendor of real estate to the Repreacn' 
vendee as to the price which he has paid for it are, in to price 
respect of the reliance to be placed on them, to be re- ™8™i>ent 
garded generally in the same light as representations «po» ^^' 
respecting its value, or the offers which have been made 
for it A purchaser is not justified in placing confidence 
on them (Q. But a false affirmation by a vendor as to 
the actual cost of property (u), or as to the amount spent 
upon it by him in improvements (x), may amount to a 
fraudulent misrepresentation. 

A vendor is not bound to disclose to the vendee the 
true ownership of the property he is engaged in selling, 
but he is bound to abstain from making any misrepresent 
tations respecting the ownership (y). 

As distinguished from the false representation of a fact, False re- 
the false representation as to a matter of intention, not tion as to 
amounting to a matter of fact, though it may have in- "^*®°*'**^ 
fluenced a transaction, is not a fraud at law (z), nor does 
it afford a ground for relief in equity (a). Where a man 
was induced to grant a lease of certain premises to 



{&) Smith V. Countryman, 3 
Tiif. (Amer.), 683, per Miller, J. 

(t) Medbury v. Watson, 6 Mete. 
(Amer.), 259 ; Hemmer v. Cooper, 
8 Allen (Amer.), 334. 

(tt) Sand/ord v. Handy, 23 
Wend. (Amer.), 269; VanJEpps 
v. Harrison, 6 Hill (Amer.), 67. 

(x) Hoss V. Estates Investment 
Co,, L. B. 3 Eq. 136. 

(y) Hill V. Gray, 1 Stark. 
434; Maturin v. Tredennick, 2 



N. E. 614 ; but comp. Fdlowes 
V. Lord Qwydyr, 1 E. & M. 83 ; 
Nelthorpe v. Holgate, 1 Coll. 203. 

(z) Vernon v. Keys, 12 East, 
637 ; Hemingway v. Hamilton, 
4 M. & W. 122; Feret v. HiU, 
15 0. B. 225. 

(a) Jorden v. Money, 6 H. L. 
185; Bold v. Hutchinson, 5 D. 
M. & G. 558 ; Kay v. Crook, 3 
Sm. & G. 407. 
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^M>- 1* another, upon a representation thsbt he intended to use 

'— the premises for a stated purpose, whereas he intended to 

use, and did use, them for a different and illegal purpose, 
it was held that the misrepresentation did not entitle the 
lessor to have the lease avoided (6). So, also, where a 
man who had given a bond to another, upon which judg- 
ment had been entered up, had married upon the decla- 
ration of the person who held the bond and warrant of 
attorney, that she had abandoned the claim, and would 
never trouble him about it, the court would not restrain 
her from enforcing at law the judgment on the warrant of 
attorney. Lord St Leonards, however, dissented from 
the opinion of the majority of the court, holding it to be 
immaterial in equity, whether the misrepresentation be of 
a fact or an intention (o). But if the representation, 
though in form a representation as to a matter of inten- 
tion, amounts in effect to a representation as to a matter 
of fact, relief may be had in equity. Where, accordingly, 
a lessor, pending an agreement for a building lease, repre- 
sented to the intended lessee, that he could not obstruct 
the sea view from the houses to be built by the lessee, 
because he himself was a lessee under a lease for 999 
years, containing covenants which restricted him from so 
doing ; but after the building lease had been taken, and 
the houses built upon the faith of the representation, the 
lessor surrendered his 999 j-ears* lease, and took a new 
lease omitting the restrictive years, the court, considering 
the representation to have been in effect a representation 
as to a matter of fact, restrained the lessor by injunction 
from building so as to obstruct the sea view (d), 

{b) Feret v. Hill, 15 0. B. 207. L. 1039; comp. Ycomans v. Wil- 

(c) Jorden v. Money ^ 6 H. L. h'ainSy L. B. 1 Eq. 185. 

185. See Cross y, Sprtgge, 6 Ha. (d) rUfooH v. Stratton, John. 

553 ; Maunsdl v. Hedges, 4 II. 3:9, 1 L). T. & J. 49. 
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A representation which amounts to a mere expression ^P* L 

Boot. Z« 



of intention must be distinguished from a representation 
which amounts to an engagement. If a representation 
amounts to an engagement, the party making it is bound 
in equity to make it good (e). Where, for instance, a man 
previously to the marriage of his daughter said he intended 
to leave her 10,000i. which was to be settled in a par- 
ticular way, and that the person about to marry her was 
for this reason to settle 5000Z. on her, and the party did 
make the settlement and married the lady, the engage- 
ment was held binding, for the circumstances amounted to 
a contract (/). If, on the other hand, a man previously 
to the marriage of a relation tells him that he has made 
his will and left him his property, and that he is confident 
he never would alter his will to his disadvantage, or tells 
him before his marriage to his daughter that he would 
leave her so much money, this is a mere expression of 
intention, on which the person to whom it is addressed 
is not justified in relying (g). A representation which 
amounts to an engagement is enforced not as being a 
representation of an intention, but as amounting to a 
contract Qi), There is no middle term, no tertvwm quid, 
between a representation so made to be effective for such 
a purpose and being effective for it and a contract (i). 



(e) Hammersley v. De Biely 
12 CI. & Fin. 45; Maunsdl v. 
Hedges, 4 H. L. 1056 ; Loxley v. 
HeoUh, 1 D. F. & J. 492 ; Loffua 
V. Maw, 3 Giff. 592. 

(/) Hammerdey v. De Bid, 12 
Gl. & Fin. 45. See Barkworth 
V. Young, 4 Drew. 1; Proh v. 
8oady, 2 Giff. 20 ; Loffue v. Maw, 
3 Giff. 592; Alt v. Alt, 4 Giff. 
84. 



{g) Bold V. Uutchinaon, 5 D. 
M. & G. 558 ; Maumell v. Hedges, 
4 H. L. 1039 ; Loxley v. Heath, 
1 D. F. & J. 492 ; Laver v. 
Gilder, 32 Beav. 4. 

(A) Bold V. Hutchinson, 5 D. 
M. & G. 558 ; Matmsell v. Hedges, 
4 H. L. 1056 ; Loxley y. Heath, 
1 D. F. & J. 492. 

(0 4 H. L. 1056, per Lord 
Cranwortli. 
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^W- 1- A misrepresentation of a matter of law does not com- 



stitute fraud at law, because the law is presumed to be 

Misrepre- 

■entatioa equally within the knowledge of all the partiea Thus, 
mAtt^of ^^® misrepresentation of the legal effects of a written 
^^* agreement which a party signs with a full knowledge of 

its contents, is not a sufficient ground at law for avoiding 
the agreement (/;). But if a man dealing with another 
misleads him, and takes advantage of his ignorance 
respecting his legal position and rights, though there may 
be no legal fraud, the case may come within the juris- 
diction exercised by coui-ts of equity to prevent impo- 
sition (I). 
Misrepra- To constitute a fraudulent representation, the repre- 
need not be sentation need not be made in terms expressly stating the 

■ 

terajf**" ^^istence of some fact which does not exist. If a state- 
ment be made by a man in such terms as would naturally 
lead the person to whom it was made to suppose the 
existence of a certain state of facts, and if such statement 
be so made designedly and fraudulently, it is as much a 
fraudulent misrepresentation as if the statement of an 
untrue fact were made in express teims (m). 

A representation may be false by reason not only of 
positive misstatements contained in it, but by reason of 
intentional suppression whereby the information it gives 
assumes a false colour, giving a false impression, and lead- 
ing necessarily, or almost necessarily to erroneous conclu- 
sion (ti). Fallit et qui obscure loquituY et qui dissimulat 

{k) Lewis v. Jones, 4 B. & C. Walker v. 8i/monds, 3 Sw. 73 ; 

506. See Blackbum*s Case, 8 D. Drysdah v. Maoe, 5 D. M. & G. 

M. &G. 177; RaslidallY. Ford, 103; Flint v. Woodin, 9 Ha. 

L. E. 2 Eq. 750. 621 ; comp. BM v. Hutchinson, 

(Q /n/ra— Mistake. 5 D. M. & G. 558. 

(m) Lee v. Jones, 17 C. B. (7?) Cullen's Trustee v. Johns- 

N. S. 510, per Crompton, J. ; ton, 3 Doc. of Court of Session, 

Lowndes v. Lane, 2 Cox, 363 ; 3rd series, p. 936. 
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ineidioae vel obscure (o). Dolum malum a se ahesae prae- ^^*p- J* 

D6Ct. 2* 

stare venditor debet: qui nan tantum in eo est guifaUendi 

causa obscure loquitur ; sed etiam qui iTisidiose, obscure 
dissimulat (jp). It is the duty of a vendor of property to 
make himself acquainted with all the peculiarities and inci- 
dents of the property which he is going to sell, and when he 
describes the property for the information of a purchaser, it 
is his duty to describe everything which it is material for 
him to know, in order to judge of the nature and value of 
the property. It is not for him just to tell what is not 
actually untioie, leaving out a great deal that is true, and 
leaving it to the purchaser to inquire whether there is 
any error or omission in the description or not (g). 

There is a misrepresentation if a statement be so made 
that the acuteness and industry of the person to whom 
it is made is set to sleep, and he is induced to believe the 
contrary of what is the real state of the case (r). If, for 
instance, there is a misrepresentation as to the terms of a 
particular covenant, which turned out to be of a much 
more stringent description, there is fraud (s). So also 
where conditions of sale are so obscurely worded that 
when taken in connection with the particulai-s of sale they 
are likely to mislead an ordinary purchaser as to the 
nature of the property, there is fraud {t), A representa* 
tion though true to the letter, may be in substance a miS' 
representation (u). There is a misrepresentation if a 

(o) Dig. Lib. 18, tit. 1, leg. 43. C. 269; Flight v. Barton, ib. 

Ip) Ib. 282. 

(q) Brandling v. Flummer, 2 (t) Taylor v. MartindaUy 1 Y, 

Drew. 430. & C. 0. 0. 658. 

(r) Pope V. Gdrlandy 4 Y. & (m) Lowndes v. Lane, 2 Cox, 

C. 401 ; 5punner V. Tra7i5^, 10 It. 363; Flint v. Woodin, 9 Ha. 

Eq. 386. 618; Stanton y. Tattersall, 1 Sm. 

(«) Flight V. Booth, 1 Bing. N. & G. 529 ; M*Culloch v. Gregory, 

C. 377; Van v. Corpe, 3 M. & IK. & J. 286; Clarke Y.Dickson, 

E 
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Chap. I. Btatement is calculated to mislead or throw the person to 

'—^ whom it is made off his guard, though it may be lit^rallj 

true (x). An assertion, on the other hand, by a man of 
what he thinks entitled in point of law to assert is 
not a misrepresentation, though it may not be stxictly 
correct (y). 

A misrepresentation is usually by words ; but it may 
be as well by acts or deeds, as by words ; by artifices to 
mislead as well as by actual assertions. Even in chaffer- 
ing about goods there may be such misrepresentation as 
to avoid a contract. A man who by act or deed falsely 
and fraudulently impresses the mind of another with a cer- 
tain belief whereby he is misled to his injury is as much 
guilty of a misrepresentation as if he had deliberately 
asserted a falsehood (z). It is a fraud to impress upon a 
vendible article the trade-mark of another in order to 
give it greater currency in the market (a). 

It is not enough that there has been a misrepresenta- 
tioD, and that the misrepresentation has conduced in some 
way to the transaction in question. It is necessary that 
the misrepresentation should have been made in relation 
to the transaction in question, and with the direct intent 
to induce the party to whom it is immediately made, or a 



Intent of 
the repre- 
sentation. 



6 C. B. N. S. 453; lioss v. 
Estates Investment Co,, L. H. 3 
Eq. 135. Soe Ilohha v. Norton^ 

1 Vorn. 135; Crofts v. Middlcton, 

2 K & J. 210. 

{x) Edwards v. Wichvar, L. 
E. 1 Eq. 68; DimmocJcY. IlaUett, 
L. E. 2 Ch. App. 28 ; lioss v. 
Estates Investment Co», L. E. 3 
Eq. 135; Colby v. Oadsden, 15 
W. E. 1185; Chester v. Sparao, 
16 W. E. 576. 

(y) Legge v. CrokcTy 1 Ba. & 



Bo. 506; New Brunswick^ d-c,. 
Railway Co, v. Conyheare^ 9 H. 
L. 711. Seo WUde v. Gibson, 1 
H. L. 626. 

(z) Sihbald v. Hilly 2 Dow. 
266 ; LoveU v. Hicks, 2 Y. & C. 
55 ; Crawshay v. Thcmton, 4 M. 
& G. 387 ; Burnes v. Pennell, 2 
H. L. 497. 

(a) Crawshay v. Thornton, 4 
M. & G. 387. See KoVr on In- 
junctions, p. 474. 
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third party, to act in the way that occasions the injury (6). Chap. I. 
A representation which has been made some time before ^— ^ 



tlie date of the transaction in question is not sufficient, 
unless it can be clearly shown to have been immediately 
connected with it (c). A representation to be of any avail 
whatever must, unless under special circumstances, have 
been made at the time of the treaty (d), and should not 
have any relation to any collateral matter or other rela^ 
tion or dealing between the parties (e). 

Misrepresentation, however, goes for nothing either at Misrepw- 
law or in equity unless a man has been misled thereby to mSst^" 
his prejudice. Fraud without damage is not sufficient to *^^^ 
support an action or to be a gi'ound for relief in equity (/). mage. 
But it is enough if the representation operates to the pre- 
judice of a man to a very small extent (gr). Fraud gives 
a cause of action if it leads to any sort of damage (A). 



{b) East India Co, v. Bench- 
man, 1 Ves. J. 287; Dobdl v. 
Stevens, 3 B. & C. 623 ; Harris 
V. KemhU, 5 Bligh, N. S. 730 ; 
Aitwood V. Small, 6 CI. & Pin. 
232, 445 ; Irvine v. Kirkpatrick, 

7 Bell, 8c. Ap. Ca. 186 ; Bumes 
V. Fennell, 2 H. L. 497, 529; 
Smith V. Kaij, 7 H. L. 750, 775; 
National Exchange Co, v. Drew, 
2 Maoq. 120 ; NicoWB Case, 3 D. 
& J. 387, 440 ; Jameson v. Stein, 
21 Beav. 5; Denne v. Light, 8 
D. M. & G. 774; Barry y. Gross- 
hey, 2 J. & H. 1 ; Way v. Heame^ 
32 L. J. C. P. 34 ; Queen v. 
Sadlm' Co,, 10 H. L. 404. 

(c) Bumes v. Fennel!, 2 H. L. 
497, 530. See NicolVs Case, 3 D. 
& J. 439 ; , Whcf'Uon v. Hardisty, 

8 E. & B. 232; Maunsell v. 
Hedges, 4 H. L. 1060, per Lord 
St. Leonards ; BarretVs Case, 3 



D. J. & S. 30 ; Western Bank of 
Scotland v. Addie, L. B. 1 So* 
App. Ca. 155. 

{d) Harris v. Kemhle, 1 Sim. 
122, per Sir J. Leach, M. E, See 
WheelUm v. Hardisty, El. Bl. & 
El. 232 ; Hotsom v. Browne, 9 
C. B. N. S. 445 ; Smith v. Kay, 
7 H. L. 750. 

{e) Hanns v, Kemhle, 1 Sim. 
122, 5 Bligh, N. S. 730; National 
Exchange Co, v. Drew, 2 Macq. 
103. 

(/) PolhiU V. Walter, 3 B. & 
Ad. 114; Fellowes y. Lord Owy- 
dyr, 1 Sim. 63, 1 R. & M. 83. 
See Flint v. Woodin, 9 Ha. 618 ; 
Smith V. Kay, 7 H. L. 750. 

[g) Cadman v. Horner, 18 Yes. 
10. See Ross v. Estates Invest- 
ment Co., L. B. 3 Eq. 136. 

(Ji) Smith v. Kay, 7 H. L. 

750, 775. 

^ 2 
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Conceal- 
ment. 



^P- ^« But in order that a false representation should give a 

cause of action tlie damage must be the immediate and 

not the remote cause of the representation (i). 

Misrepresentation may consist as well in the conceal- 
ment of what is true as in the assertion of what is false (Ir). 
If a man conceals a fact that is material to the transaction, 
knowing that the other party acts on the presumption 
that no such fact exists, it is as much a fraud as if the 
existence of such fact were expressly denied or the reverse 
of it expressly stated (l). Concealment to be of any avail 
whatever, either at law or in equity, must be dolvs dans 
locum contractui. There must be the suppression of a 
fact, the knowledge of which it is reasonable to infer would 
have made the other party to the transaction abstain 
from it altogether. Concealment of a fact is not material 
if the statement of that fact would not have induced a 
man (otherwise desirous of entering into the transaction) 
to abstain from it(m). A concealment to be material 
must be the concealment of something that the party con- 
cealing was under some legal or equitable obligation to 
disclose (n). 



{{) Barry v. CrossJay, 2 J. & 
H. 1. 

{k) Tapp V. Lecy 3 B. & P. 
371; Central Railway Co, of 
Venezuela v. K%9ch, L. B. 2 App. 
Ca. 114; Oakea v. Turquand, 
ib. 32a. 

(Q ConyerB v. Ennia, 2 Mas. 
(Amer.), 236. 

(m) Fuls/ord v. Richards ^ 17 
Beav. 98. See Davies v. Cooper, 
5 M. & 0. 270 ; Bainhrigge v. 
Moss, 3 Jur. N. S. 6^ ; Vane v. 
Cohhold, 1 Exch. 798 ; New Briins- 
wick, <fcc., Railway Co, v. Mug- 
geridge, 1 Dr. & Sim. 363; Kisch 



V. Central Venezuela Railway Co,, 
3 D. J. & S. 122. 

[n) Irvine v. Kirkpatrick, 7 
Boll, So. Ap. 186 ; Horsfall v. 
Thxymas, 1 H. & C. 100, per 
Bramwell, B. ; Archhdd v. Lord 
Howth, L. R. It. 2 C. L. 629. 
See Dalbiac v. Dalbiac, 16 Ves. 
124 ; Dalby v. Fullen, 1 R. & M. 
296; Adamwn v. Evitt, 2 R. & M. 
72; Harris v. Kenible, 1 Sim. 
Ill, 5 Bligh, 730; Groves v. 
Perkins, 6 Sim. 576 ; Clarke v. 
Tipping, 9 Beav. 284 ; Stikeman 
V. Dawson, 1 Deg. & S. 90; 
Shackleton v. Sutcliffe, ib. 609; 
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If the fact is one which ought to have been disclosed, <^>*P« J« 

the circumstance that it may not have been disclosed 

through mistake, ignorance, or forgetfulness, cannot be 
taken into consideration. It is immaterial that the con- 
cealment may not have been wilful or intentional, or 
with a view to private advantage (o). It is also essential 
that the concealment should be in reference to the par- 
ticular transaction (p), and should enure to the date of 
it. If a party to a transaction conceals, however fraudu- 
lently, a material fact from another with whom he is 
treating, but that other, notwithstanding the concealment, 
gets at the fact concealed before he enters into the trans- 
action, the concealment goes for nothing. It is of no 
avail, if the party has become in any way acquainted with 
the truth (g). Scientia utringue par pares contrahentes 
fcLcit The law will not interpose, where both parties to 
the transaction are equally well informed or are in equal 
ignorance as to the actual condition or value of the subject 
matter of the transaction (r). 



Roddy V. Willtams, 3 J. & L. 21 ; 
Abbott V. Sworder, 4 Beg. & S. 
448; Fuhford v. Richards, 17 
Beav. 87 ; Maclure v. Ripley t 2 
Mac. & G. 274 ; Blake v. Mowatt, 
21 Beav. 603; Beck v. Kantoro- 
u'icz, 3 K. & J. 247 ; Vane v. 
Cobbold, 1 Excb. 798 ; ITaytvood 
V. Copey 25 Beav. 140; Brumfit 
V. Morton, 3 Jur. N. S. 1198; 
EvansY. Carrington, IJ. & H. 598, 
2 p. F. & J. 481 ; New Brunswick, 
&€,, Railway Co. v. Muggeridge, 
1 Dr. & Sm. 363; Greenfield 
V. Edwards, 2 D. J. & S. 582, 
598 ; Central Venezuela Railway 
Co. V. Kisch, L. E. 2 App. Ca. 
112; Re Madrid Bank, L. K. 2 



Eq. 216 ; ff allows v. Femie, L. 
E. 3 Eq. 536; Kent v. Freehold 
Land and Brickmaking Co., L. 
E. 4 Eq. 598. 

(o) Fusey v. Desbouverie, 3 P. 
Wms. 315 ; Bowles v. Stuart, 1 
Sch. & Lef. 249; Brydges v. 
Branfil, 12 Sim. 384; Willis v. 
WiUis, 17 Sim. 218 ; Railton v. 
Matthews, 10 CI. & Fin. 934. 

{p) Oreen v. Oosden, 3 M. & 
Q. 446. 

{q) Irvine v. Kirhpatrick, 7 
Bell, So. Ap. 186, 237. 

(r) Sug. V. & P. 1 ; Knighit 
V. Marjoribanks, 11 Beav. 348, 
2 H. & Tw. 316. 
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Oiap. I. The principles of morals require more scrupulous good 

— faith in the dealings of men with each other than is 

J^gA/xio/^^-*"^^^^ ^ exacted either at law or in equity. The writers of the 
^^, Jb^iy^j) moral law hold it to be the duty of the seller to disclose 

the defects which are within his knowledge (s). But the 
common law is not so strict. The law aims at practical 
good and general convenience rather than at theoretical 
perfection. It does not profess to vindicate every deflec- 
tion from propriety, but requires men in their dealings 
with each other to exercise proper vigUance and apply 
their attention to those particulars which may be supposed 
to be within the reach of their observation and judgment, 
and not to' close their eyes to the means of information 
which are accessible to them: vigilantibv3, non dormieTUi- 
bu8, jura aubveniunt If parties are at arms' length, either 
of them may remain silent and avail himself of his supe- 
rior knowledge as to facts and circumstances equally open 
to the observation of both, or equally within the reach of 
their ordinaiy diligence, and is under no obligation either 
• at law or in equity to draw the attention of the other to 

circumstances affecting the value of the property in 
question, although he may know him to be ignorant of 
them. If, for example, a man treats for the purchase of 
an estate knowing that there is a mine under the land, 
and the other party makes no inquiry, the former is not 
bound to inform him of the fact (t). So also a first mort- 
gagee with power of sale, who has made an advantageous 
contract for the sale of the mortgaged premises, may buy 
up the interest of a second mortgagee who supposed the 

(fl) Grot. b. 2, c. 12, s. 9. Oihson, 1 11. L. 605 ; Walters v. 

(i) Fox V. Macreth, 2 Bro. C. Morgan, 3 D. F. & J. 723 ; 

0. 420 ; Turner v. Harvey, Jac. Archhdd v. Lord Ilowth, Ir. L. 

169, 178; Stikeman v. Dawson, E. 2 C. L. 608; Sug. V. & P. 

1 Dog. & S. 90; Laidlow v. Organ, 141h cd. 2, 328, 335. 

2 Wheat. (Amcr.), 178; Wilde x. 
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property was insufficient to pay oflf both mortgages, with- 9**^' ^' 
out informing him of the contract {u). 

A very little, however, is sufficient to affect the appli- 
cation of the principle. If a single word be dropped by a 
purchaser which tends to mislead the vendor, the principle 
will not be allowed to operate (v). "A single word," said 
Lord Campbell, in Walters v. Morgan (aj), " or even a nod, 
or a wink, or a shake of the head, or a smile from the 
purchaser, intended to induce the vendor to believe the 
existence of a non-existing fact which might influence the 
price of the subject to be sold, is a fraud at law. So 
d fortiori would a contrivance on the part of the pur- 
chaser better informed than the vendor of the real value 
of the subject to be sold, to huiTy the vendor into an 
agreement without giving him the opportunity of being 
fully infonned of its real value, or time to deliberate and 
take advice respecting the conditions of the bargain." If 
a purchaser conceal the fact of the death or dangerous 
illness of a pereon of which the seller is ignorant, and by 
which the value of the property is materially increased, 
there is fraud (y), 

A vendor may not, on the other hand, use any art or 
practise any artifice to conceal defects, or make any repre- 
sentation for the purpose of throwing the buyer off his 
guard. If he says or does anything whatever with an 
intention to divert the eye or obscure the observation of 
the buyer even in relation to open defects, there is fraud {z). 

(tt) Dolman v. NoJcea, 22 Bcav. {x) 3 D. F. & J. 724. 

402. {y) Turner v. Harvey, Jac. 

(r) Turner v. Harvey , Jac. 169; Ellard v. Llandaff, 1 I3a. 

169, 178 ; Dolman v. Nohes, 22 & Bo. 241 ; Jones v. Keenc, 2 

Beay. 402. See Davies v. Cooper, Moo. & Eob. 349. See Fopkam 

5 M. & C. 270 ; Blake v. Mowatt, y. Brooke, 5 Buss. 9. 

21 Boav. 603; Cannock y. Jaun- (z) Hillr. Gray, 1 Stark. 434; 

cey, 27 L. J. Ch. 57. Fillmoi^e v. Hood, 5 Bing. N. C. 
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Chap. I. As, for example, where a man having a log of mahogany 
1— 1- to sell, turned it over so as to conceal a hole in the under- 
neath side (a). So also where a man sold a vessel " with 
all faults/' and before the sale took her from the ways on 
which she lay and kept her afloat in a dock in order to 
prevent an examination of her bottom, which he knew to 
be unsound, the purchaser was held entitled to avoid the 
sale on account of fraud (6), 

So also if a vendor were to describe the property as let 
upon lease under certain specified covenants, beneficial to 
the reversion, which however he knew could not be enforced, 
this would probably be considered delusive (c). So also 
if a vendor knowing of an incumbrance on an estate sells 
without disclosing the fact, and with knowledge that the 
purchaser is a stranger to it, and under representations 
inducing him to buy, he acts fraudulently and violates 
integrity and fair dealing (cZ). The same rule applies to the 
case where a party pays money in ignorance of circum- 
stances with which the receiver is acquainted, and does 
not disclose, and which, if disclosed, would have prevented 
the payment. In that case the parties do not deal on 
equal terms, and the money is held to be unfairly obtained 
and may be recovered back (e). 

So also, and upon the same principle, there is fraud, if a 
man wishing to advance an undertaking, in which he was 
interested, determines to purchase shares in it, and another 

97 ; Dohell V. Stevens, 3 B. & C. B. & C. 634 ; Tajjl&r v. Bullen, 

623 ; Edwards v. Wickwary L. 6 Exch. 779. 

R. 1 Eq. 68. (c) Flint v. Woodin, 9 Ha. 621. 

(o) Udell V. Atherton, 7 H. & (d) 1 Ves. 96, jxr LordHaid- 

N. 172. wicke. 

{b) Baglehole v. Walters , 3 (c) Martin v. Morgan, 1 Brod. 

Camp. 154 ; Schneider v. Heath, & Bing. 289. Sco Ileane v. 

ib. 506. See Pickering Y.Dowson, Rogers, 9 B. & C. 577, ^w 

4 Taunt. 784 ; Kain v. Old, 2 Bayley, J. 
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person, also interested in the undertaking, takes advantage Cluip. I. 

of the knowledge he possesses of the intention of the '—^ 

former to defeat the particular act, whereby he sought to 
accomplish his object, and to substitute in the place of it 
a mode of disposing of a portion of his own interest in the 
undertaking (/). 

Mere reticence does not amount to a legal fraud, how-'Betioencc. 
ever it may be viewed by moralists. Either party may be 
innocently silent as to ground open to both to exercise 
their judgment upon. If the parties are at arms' length 
neither of them is under any obligation to call the atten- 
tion of the opposite party to facts or circumstances which 
lie properly within his knowledge, although he may 
see that they are not actually within his knowledge (g). 
But a man may by mere silence, without active conceal- 
ment, produce a false impression on the mind of another. 
Aliud eat celare, aliud tacere; neque enim id est celare, 
quicquid reticeas ; eed cum, quod tu acias, id ignorare^ 
emolumenti tui causa, velis eos quorum i7itersit id 
scire (h). Silence implies assent when there is a duty to 
speak. Qui tacet consentire videtur : qui potest et debet 
vetare,jubet (i). If a man by his silence produces a false 
impression on the mind of another, there is a fraud (k). In 
Hill V. Ch^ay (I), where a man bought a picture under a 
delusion as to the ownership of it, and the agent of the 
vendor encouraged the delusion and took advantage of it 

(/) Blake y. MowaU, 21 Boav. 6 M. & W. 381; NeUhorpe v. 

614. JTolgate, 1 Coll. 221, per Knight 

{g) Archhold v. Lord ffowth, Bruce, L. J. 

L. E. Ir. 2 0. L. 608. See (t) Morgan v. Evans, 3 CI. & 

WaUer8 v. Morgan, 3 D. F. & J. Fin. 205 ; Burke v. Prior, 15 Ir. 

723. Ch. 106. 

(A) Cicero de Offic, lib. 3, (Aj) See infra. 

chap. 12, per Lord Mansfield, 3 {I) 1 Stark. 434. 
Borr. 1910, per Lord Abinger, 
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Chap. I. in effecting a sale, Lord Ellenborough.held the contract 
1—1- might be avoided on the ground of fraud {m). 



If a man interested is present and heara any false or 
imperfect representation made, and does not set it right, 
he is fixed by the representation (n). 
No duty to A vendor is by the civil law bound to warrant the thing 
^^^ he sells or conveys, albeit there be no express warranty ; 
faults. but the common law binds him not, unless there be a 
warranty either in deed or law. Caveat emptor is the 
ordinary rule of the common law (o). If the defects in 
the subject matter of sale are patent, or such as might 
and should be discovered by the exercise of ordinary vigi- 
lance, and the buyer has an opportunity of inspecting it, 
the law does not require the seller to aid and assist the 
observation of the purchaser. Even a warranty will not 
cover defects that are plainly the objects of sense (p), 
Dutj to Defects, however, which are latent (q), or circumstances 
latent materially the subject matter of sale of which the pur- 
faults, &c. chaser has no means, or at least has not equal means of 
obtaining knowledge, must, if known to the seller, be dis- 
closed. Where,' for instance, particulars of sale described 
the subject of sale as a certain interest, if any, the vendor 
knowing at the time that it was of no value, whereas the 
purchaser had no means of ascertaining whether it was of 
any value or not, the transaction was held fraudulent (r). 

(m) Soo Keatcs v. Lord Cado^ {p) Dyer v. Ilargraiae, 10 Vos. 

gan^ 10 0. B. 600, 507; Qrant v. MuiUy Coop. 173; 

ill) Shepherd v. Sharpe, 4 L, Jennings v. Broughton, o D. M. 

T. 270; Davi^ v. Davies, 6 & G. 131; Jlors/aU v. Th(mm, 

Jur. N. S. 1322. Seo Smith v. 1 U. & C. 100. 

Bank of Scotland^ 1 Dow. 272 ; {q) Mdliah v. Motteiix, Peako, 

Warner v. Daniels y 1 Wood. & 156. 

Min. (Amor.), 90. (r) Smith v. Harrison, 26 L, 

(o) Co. Litt. 102 a, Hob. 99, J. Ch. 412. 
Broom, Log. Max. 739. 
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So also on the sale of a ship, which had a latent defect 9^P« I- 

. Sect. 2. 

known to the seller, and which the buyer could not by 

any attention possiBly discover, the seller was held bound 
to disclose it (s). So also where a man sold an estate to 
another knowing or having reason to know at the time, 
but concealing the fact that part of the land was an 
encroachment upon a common to which he had no title, 
the sale was set aside as having been effected by fraud (t). 
So also if one of the parties to a transaction knows that 
the solicitor of the other party has not disclosed' to him 
some matter of a material nature, the concealment may 
be fraudulent (u). So also if a creditor compounds with 
his debtor under a false impression in which the debtor 
knowingly leaves him as to the extent of the debtor's 
estate, there is a fraud (x). 

A vendor, however, is not bound to state that the pro- 
perty has been recently valued at a sum greatly less than 
the intended purchaser's money, or that the tenant has 
complained of the rent as being excessive (y). 

A vendor may, on the sale of chattels, expressly stipulate Ch&ttels 
that the buyer is to take the chattels " with all faults." JU| faulte.*' 
In such case it is immaterial how many faults there are 
within his knowledge ; but he may not use any artifice 
to disguise them, or to prevent the buyer from discovering 
them (z). Upon the same principle it would appear that 
if the defects are of such a nature that they cannot be 
discovered by any attention whatever on the part of the 
purchaser, the insertion of the condition will not excuse 

(ff) Mellish V. Motteux, Peake, & Eob. 337. 
156. (y) Ahhott v. Sworder, 4 Dcg. 

(0 Edwardsjf. M'Cleay, 2 Sw. & S. 448, 460. 
287. (z) Baglehde v. Walters, 3 

(m) Solomon v. Uoj^ywoody 12 Camp. 154 ; Schneider v. Heath, 

W. E. 672. ib. 506, supra, p. 66. 

(x) Vine v. MitcheU, 1 Mood. 
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Chap. I. the vendor from disclosine those within his know- 
Sect. 2. 
'—^ ledge (a). 

^*^ to* ^^^ maxim caveat emptor applies with certain specific 

restrictions and qualifications, both to the title and quality 
DiBelotare of the subject-matter of sale. In the case of real estate 
realoiute. ^^® vendor must produce to the purchaser all documents 
of title in his possession or power, and give information of 
all material facts not apparent thereon (6). Any charge 
upon the estate, or right restrictive of the purchaser's 
absolute enjoyment of it, and the release of which cannot 
be procured by the vendors, should be stated ; or the 
omission may, in many cases, render the sale voidable by 
the purchaser (c) ; e.gr. a right of sporting over the estate (c/), 
a right of common every third year (e), a right to dig for 
mines (/), a liability to repair the church chancel (gr), or 
any other right or liability which cannot fairly admit 
of compensation (fe), or would render the estate different 
in substance from what the purchaser was justified in 
believing it to be (i), would, if undisclosed, have that 
effect [j). 

A vendor need not, however, direct attention to defects, 
&c., apparent on the title-deeds Qc)^ or to any matter of 
which the purchaser has actual or c6nstructive notice (Q. 
But if the seller be informed by the purchaser of his 
object in buying, and the lease contains covenants which 

{a) Sug. V. & P. 14th ed. p. Yes. 390. 
333. {g) Fartehhw v. Shirley, cited 

( b) Edwards v. M' Cleay, Coop. 2 Sw. 223. 

308 ; Dart, V. & P. 67. {h) Dart, V. & P. 74. 

• (c) Dart, V. & P. 73. (t) Supra, p. 17, 21, 22. 

(d) BumeU v. Brown, 1 J. & (j) See, further, Dart, V, & 

W. 172. P. 74, 75. 

(c) Oihson V. Spurrier, Pea. {k) Sug. V. & P. 8. 

Aa. C. 60. (0 Dart, V. & P. 67, 74, 

(/) Seaman v. Vawdrey, 16 
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defeat that object, mere silence is fraudulent conceal- ^*p- I- 

ment (in). If there has been no fraudulent concealment 

on the part of the' seller, but the title turns out to be 
defective, the rule caveat emptor applies, and the pur- 
chaser has no remedy, unless he take a special covenant 
or warranty (n). A seller selling in good faith, is not 
responsible for the goodness of the title beyond the extent 
of his covenants (o). 

There is no implied warranty on a demise of real or 
leasehold property, that it is fit for the purposes for which 
it is taken (p). The purchaser takes the risk of its quality 
and condition, unless he protects himself by an express 
agreement on the subject (g). There is no implied duty 
cast on the owner of a house in a ruinous and unsafe con- 
dition to inform a proposed tenant, that it is unfit for 
habitation, nor will an action of deceit lie against him for 
omitting to disclose the fact (r) ; but a seller must not, 
during a treaty for, or while intending a sale, endeavour 
to conceal a defect, or to divert a purchaser's attention 
from it («). 

In the case of a sale of goods and chattels, the rule Caveat 
caveat emptor applies to the title, unless the seller knows the^'caso*" 
that he has no title* and conceals the fact, or unless the ®^»"*l«®^ 

goods. 

surrounding circumstances of the case are such that a 
warranty may be implied (t). In the ordinary case, for 

(m) Flight v. Barim, 3 M. & 0. B. 591 ; Chappell v. Oregorij, 

K. 282. 34 Beav. 250 ; but seo Smith v. 

(n) Parkinson v. Zcf, 2 East, Marrable, 11 M. & W, 6. See 

323, per Lawrence, J. ; Stephens Broom, Leg. Max. 744 — 746. 

v. Medina, 4 Q. B. 428, Broom, {q) Izcn v. Oortan, 5 Bing. 

Leg. Max. 743. N. 0. 501 ; Surplice v. Farne- 

(o) See Bree v. Edhechy Dougl. worthy 7 M. & G. 676. 

655. (r) Keatea v. Cadogan^ 10 C. 

{p) Sutton v. Temple, 12 M. & B. 591. 

W. 52 ; Eart v. Windsor, 12 M. (a) Dart, V. & P. 56. 

& W. 68; KeatesY, Cadogan, 10 {t) Morley v. Attenhorough, 3 
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Chap. I. instoDCc, of the sale of goods in a shop, there is a war- 

— ' ranty of title, for the seller, by the very act of selling, 

holds himself out to the buyer that he is the owner of the 
articles he offers for sale (u). If, however, the surround- 
ing circumstances arc such that the seller must be taken 
to be merely selling such a title as he has himself in the 
goods, the maxim applies, and there is no warranty of 
title (ic). 

The question as to the application of the maxim caveat 
emptor on the sale of goods in respect to the quality of 
the goods, was elaborately considered by the Court of 
Queen's Bench in a very late case (y). The cases on the 
subject were distinguished as falling under five different 
heads. 

" Istly. Where goods are in esse, and may be inspected 
by the buyer, and there is no fraud on the part of the 
seller, the maxim caveat emptor applies, even though the 
defect is latent, and not discoverable on examination, at 
least where the seller is neither the manufacturer nor the 
grower {z). The buyer, in such case, has the opportunity 
of exercising his judgment upon the matter ; and if the 
result of the inspection be unsatisfactory, or if he distrusts 
his own judgment, he may, if he cbtoses, require a war- 
ranty. In such a case it is not an implied term of the 
contract of sale that the goods are of any particular 
quality, or are merchantable {a), 

Exch. 500 ; IMl v. Cmder^ 2 C. 17 Q. B. 291 ; Dagueley v. Jlaw- 

B. N. S. 40; Eichholtz \. Bari- ley, L. E. 2 C. P. 629. See 
nister, 17 0. B. N. S. 708. EichhoUz v. Bannister, 17 C. B. 

(u) Eichholtz V. Bannister, 17 N. S. 708. 

C. B. N. S. 708. {y) Jones v. Ji^*, L. R. 3 Q. 
{x) MorJey v. Attenhoroitgh, 3 B. 197, 202. 

Exch. 500 ; Hall v. Conder, 2 C. (z) Parkinson v. Lre, 2 East, 

B. N. S. 22; Chapman y. Speller, 314. 

14 Q. B. G21 ; Simsy, Marryait, (a) Emmerion v. Matthews, 7 
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"2Ddly. Where there is a sale of a definite existing ^^'i' 

chattel specifically described, the actual condition of which 

is capable of being ascertained by either party, there is 
no implied warranty (6). 

" 3rdly. Where a known described and defined article 
is ordered of a manufacturer, although it is stated to be 
required by the purchaser for a particular purpose, still if 
the known described and defined thing be actually sup- 
plied, there is no warranty that it shall answer the parti- 
cular purpose intended by the buyer (c). 

"4thly. Where a manufacturer or dealer contracts to 
supply an article which he manufactures or produces, or 
in which he deals, to be applied to a particular purpose, 
so that the buyer necessarily trusts to the judgment or 
skill of the manufacturer or dealer, there is in that case 
an implied term or warranty that it shall be reasonably 
fit for the purpose to which it is to be applied (d!). In 
such a case the buyer trusts to the manufacturer or dealer, 
and relies upon his judgment and not upon his own. 

"5thly. Where a manufacturer undertakes to supply 
goods manufactured by himself, or in which he deals, but 
which the vendee has not had the opportunity of in- 
specting, it is an implied term in the contract that he 
shall supply a merchantable article (e). So, also, on a 
sale by a merchant to a merchant or dealer, who has had 
no opportunity of inspection, there is an implied warranty 
that the article shall be reasonably fit for the purpose for 
which it is supplied (/). In every contract to supply 

H. & N. 586, 31 L. J. Exch. 139. & G. 279 ; Jones v. WrigUy 6 

{h) Barr v. Qilmn, 3 M. & W. Bing. 533. 

390. (e) Laing y, Fidgeon, 4 Camp. 

(c) Chanter v. Hopkins, 4 M. 169, 6 Taunt. 108 ; Shepherd v. 

& W. 399 ; Ollivant v. BayUy, 5 Pyhm, 3 M. & G. 868. 

Q. B. 288. (/) Bigge v. Parkinson, 7 II. 

{d) Brown v. Edgingion, 2 M. & N. 955, 31 L. J. Exch. 301. 
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Chap. I. 
Sect. 2. 



Caveat 
emptor 
in ease 
of lale of 
abaret. 



Ominion 
of pur- 
chaser to 
disclose 
insolTcucy. 



goods of a specified description, which the buyer has no 
- opportunity of inspecting, the goods must not only in feet 
answer the specific description, but must also be saleable 
and merchantable under that description " (g). 

The rule caveat emptor renders it lawful for a man 
holding shares in an insolvent company to sell them to 
any one willing to buy them, and in the absence of mis- 
representation by the seller, the buyer is apparently 
without any remedy against him Qi). 

The mere omission of a purchaser of property to disclose 
his insolvency to the vendor, is not a fraud for which the 
•sale may be avoided. If no inquiries are made/ and the 
vendee makes no false statements, nor resorts to any 
artifice or contrivance for the purpose of misleading the 
vendor, it is not in general fraudulent in him to remain 
silent as to his pecuniary condition. An honest though 
abortive purpose to continue in business, and pay for the 
goods,' is consistent with the vendee's knowledge of his' 
own insolvency. But there may be circumstances under 
which the concealment of a material and sudden change 
in the circumstances of a purchaser which he has reason 
to suppose to be unknown to a vendor, may amount to a 
fraud (i). A dealer, for instance, who has been of known 
standing, but has suddenly failed in business, cannot go 
to those who were acquainted with his foimer position, 
but have not heard of his failure, and innocently purchase 
property on credit (k). So, also; there is fraud if a vendee 
obtain goods upon credit, with a preconceived fraudulent 
design not to pay for them (I). 



{g) Jones v. Just, L. B. 3 Q. 
B. 197. 

{h) See Bemfrey v. Butler, El. 
Bl. & El. 887 ; Stray v. BtisscU, 
1 EL & El, 888. 

(») Nichols V. Pinner, 4 Smith 



(Amer.), 295; Brown v. Mont- 
gomery , 6 Smith (Amer.), 287. 

(Ar) Brown v. Montgomery, 6 
Smith (Amer.), 287. 

{I) Hennequin v. Nayhr, 10 
Smith (Amer.), 140. 
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The same rules as to false and deceptive statements, ^*p- J* 
which are applicable to contracts between individuals, are Misrepre" 

also applicable to contracts between an individual and a sensation 
■^^ ^ and con- 

company. No misstatement or concealment of any mate- ceaiment 

rial fact or circumstances ought to be permitted in apuni^' 
prospectus to invite persons to become shareholdera in a 
projected company. The public, who are invited by a 
prospectus to join in any new adventure, ought to have 
the same opportunity of judging of everything which has 
a material bearing on its true character, as the promoters 
themselves possess. The promoters of companies, who 
invite persons to take shares on the faith of representa- 
tions cbntained in prospectuses, are bound to state every- 
thing with strict and scrupulous accuracy, and not only to 
abstain from stating as a fact that which is not so, but to 
omit no one fact within their knowledge, the existence of 
which might in any way affect the nature, or extent, or 
quality of the privilege or advantage which the prospectus 
holds out as an inducement to take shares. It cannot be 
too strongly pressed upon those who, having projected an 
undertaking, are desirous of obtaining the co-operation of 
persons who have no other information on the subject 
than that which they choose to convey, that the utmost 
candour and honesty ought to characterise their published 
statements (m). It is not merely by one or two state- 
ments in the prospectus which are not borne out by the 
facts, that the matter ought to be tried, but by the com- 
bined effect of them all, producing a result which would 
have misled any person who took shares on the faith of 

(m) New Brunswickj &c., RaiU Kisch^ L. E. 2 App. Ca. 113, 114. 

way Co, V. Muggeridge^ 1 Dr. & Seo Ken;t v. Freehold Land and 

Sm. 381, 382; Re Reese River Brickmaking Co,, L. E. 4 Eq. 

SUver Mining Co,^ SmiWa Case, 699; Henderson v. Zacon, L. E. 

L. E. 2 Ch. App. 609; Central 6 Eq. 262; Chester v. SjHirgo, 16 

Railway Co. of Venezuela v. W. E. 6T6. 



p 
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Chap. I. the prospectus (n). Though certain statements or sup- 
-^ pressions standing alone, might not be suflScient ground 



to give a man a right to have a transaction set aside, yet 
another part of the case may lead to a different conclusion, 
and reflect upon the general fairness of the prospectus, 
even in those particulars (o). That a man, who was in- 
duced to take shares by misrepresentation or concealment, 
was actually a member of the company at the time, is 
immaterial ; but it is material that to relieve him from 
the transaction would prejudice the interests of an inno- 
cent shareholder who had acquired them after he had 
become a shareholder (p), 

« 

Miarepie- Those who, having a duty to perform, represent to those 

by parties who are interested in the performance of it, that it has 

daty°U)* heen performed, make themselves responsible for all the 

perform, consequences of the non-performance (q), 

Hisrepre- The false and fraudulent representations of an afifent, 

sentation . -"o » 

by agent when actiug within the scope of his authority, bind the 

the prm-"^ principal (r). A man cannot take any benefit under false 

^^ and fraudulent representation made by his agent, although 

he may have been no party to the representations, and 

may not have distinctly authorised them (a). In respect 

(w) Central Railway Co, of («) NicdVa Case, 3 D. & J. 

Venezuela v. Kisch, L. E. 2 App. 387, 437, per Turner, L. J. ; 

Ca. 125. Udell v. AtheHon, 7 H. & N. 

(o) lb. 117. 172, per PoUock, 0. B., & Wilde, 

{p) Western Bank of Scotland J.; New Brunswick^ <kc,, Railway 

V. Addict L. E. 1 Sc. App. Ca. Co, v. Conyheare, 9 H. L. 714, 

163. 726, per Lord Westbury , ib. 739 ; 

{q) Blair v. Bromley, 2 Ph. per Lord Cranworth. See Arch- 

360, per Lord Cottenliam. bold v. Lord Ilowth, L. E. Ir. 2 

(r) Wilson v. FuUer, 3 Q. B. C. L. 608 ; but see Wilde v. 

77 ; Blair v. Bromley, 2. Ph. Oih&on, 1 H. L. 605. See, how- 

350; Coleman v. Riches, 16 C. ever, Sug. L. P. 641; Reynellx, 

B. 104; Wheelton v. Hardisty, Sprye, 1 D. M. & G. 684, per 

8 E. & B. 232, 260; Udell v. Knight Bruce, L. J., comment- 

Atherton, 7 H. & N. 173. ing on Wilde v. Gibson, 
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of the liability of a principal for the acts of his agent, Chap. I. 

done in the coui'se of his master's business, and for his -—^ 

master's benefit, no sensible distinction can be drawn 
between the case of fraud and any other wrong (t). A 
man cannot adopt and take the benefit of a contract 
entered into by his agent, and repudiate the fraud on 
which it was built. If the agent at the time of the con- 
tract makes any representation or declaration touching 
the subject-matter, it is the representation and declara- 
tion of the principal. The statements of the agent which 
are involved in the contract, as its foundation or induce- 
ment, are in law the statements of the principal. The 
principal cannot separate the contract itself from that by 
which it was induced. He must adopt the whole con- 
tract, including the statements and representations which 
induced it, or must repudiate the contract altogether (u). 
It would be inconsistent with natural justice, to permit a 
man to retain property acquired through the medium of 
false representations made by his agent, although he was 
no party to them, or did not authorise them {x). If an 
agent employs another person to make representations, it 
is the same as if the representations had been made by 
him (y). 

In Cornfoot v. FowJce (z) a man had employed an agent Comfoct v. 
for the sale of property, who in the course of the treaty 



(<) Barvnck v. English Joint 
Stock Bank, L. R. 2 Exch, 265. 
See Hem v. NichollSf 1 Salk. 
289. 

(tt) UdeU V. Atherton, 7 H. & 
N. 184, per Pollock, 0. B., & 
Wilde, B. ; Ex parte Ginger, 5 Jr. 
Ch. 174; Bartmckv. English Joint 
Stock Bank, L. E. 2 Exch. 265. 
See Archbold v. Lord Hovjth, L. 
E. Ir. 2 C. L. 608 ; comp. Solo- 



mon V. Honywoodf 12 W. E. 
672. 

{x) New Brunswick, <fec., Co. 
V. Conyheare, 9 H. L. 711 ; 
Western Bank of Scotland v. 
Addie, L. E. 1 8c. App. Ca. 159; 
Oakes v. Turquand, L. E. 2 App. 
Ca. 325. 

(y) Western Bank of Scotland 
T. Addie, L. E. 1 Sc. Ap. 159. 

(z) 6 M. & W. 358. 

F 2 
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^P- 1- fur sale made material representations respecting the pro- 

c60t. 2* 

P^rty, which he honestly believed to be true, though they 

were false in fact and false to the knowledge of the prin- 
cipal ; there being however no evidence to show a fraudu- 
lent purpose on the part of the principal, it was held that 
fraud and covin could not be pleaded in bar to an action 
by him on the contract. It was admitted, however, in the 
judgment that if a principal with knowledge of a fact 
material to the enjoyment of property employs an agent, 
whom he knows to be ignorant of that fact for the pur- 
pose of concealing it, he could not be permitted to avail 
himself of that concealment. Lord Abinger, C.B., differed 
from the majority of the court, being of opinion that if a 
principal employs an agent to sell property, and such 
agent in the course of his employment niakes false repre- 
sentations respecting the property, he cannot take advan- 
tage of a contract induced by such representations, whether 
the agent was authorised by him or not to make the 
representations. 

Comfooi V. Foxvke has been the subject of much com- 
ment. It has been explained by Lord Cranworth in Na- 
tional Exchange Company v. Drew (a), and Bartlett v. 
Salmon (6), and by Willes, J., in Barwick v. Englisk 
Joint Stock Bank (c), as having turned on a point of 
pleading. Lord St. Leonards accepted the explanation, 
but apparently with reluctance, in Nationxil Exchange 
Company v. Brew (cf). He stated it to be his opinion 
that the law will reach the case of a person so availing 
himself of the misrepresentations of his own agent, who 
might be ignorant of a fact material to the enjoyment of 
the property, although the principal himself knew it, and 
employed the agent in order to avoid making a direct 

(o) 2 Macq. 108. (c) L. B. 2 Exch. 262. 

{b) 6 D. M. & G. 39. id) 2 Macq. 144. 
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representation to the contrary. He said that he would go Chap. I. 

farther, and would hold that although the representation 

was not fraudulent, the agent not knowing it was false, 
yet that as it in fact was false, and false to the knowledge 
of the principal, although the agent did not know it, 
it ought to vitiate the contract (e). So also in Wheelton 
V. Hardisty {f)y Lord Campbell said that Westminster 
Hall was in favour of the opinion of Lord Abinger. In 
a carefully considered American case, Fitzsimon v. Jos- 
lin(g), Comfoot v. Fowke was pronounced to be bad 
law (A). The latest authority on the subject is a dictum 
of Lord Kingsdown in Briatow v. ll\fhitmore (i) ; " If an 
agent," he said {j ), " makes a contract on behalf of his 
principal, whether with or without authority, the principal 
cannot at once approbate and reprobate it. He must 
adopt it altogether or not at all He cannot at the same 
time take the benefits which it confers and repudiate the 
obligations which it imposes " (i). 

A partnership firm is bound by false and fraudulent Partner- 
representations made by any of its members whilst acting toISid'S 
within the scope and limits of his authority and having repreeenta- 
reference to the proper business of the firm {V), but is not partner. 
bound by statements made by him as to his authority to 
do that which the nature of the business of the firm does 
not impliedly warrant (m). 



(e) lb. 146. 
(/) 8 E. & B. 270. 
{g) 21 Venn. (Amer.), 129. 
{h) See Bennett v. Jwisony 7 
Smith (Amer.), 238. 
(0 9 H. L. 418. 

0-)ib. 

{k) See Ex parte Gingery 6 Ir. 
Ch. 174. See, also, Sug. L. P. 
641 ; Reyndl v. fijyrye, 1 D. M. 



& Q. 683, per Knight Bruce, L. 
J.; but see WUde y. Oibson, 1 
H. L. 605. ♦ 

{I) Bapp V. Latham^ 2 B. & 
Aid. 795 ; Lovdl v. IlickBy 2 Y. & 
C. 46, 481 ; Blair v. Bromlei/, 5 
Ha. 657, 2 Ph. 354; Wickham 
V. Wickham, 2 K. & J. 478. 

(m) Ex parte Agace, 2 Cox, 
312. 
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^^P- ^' A company or coi'poration is as much bound by the false 

occt. 2« 



and fraudulent representations of its authorised agents as 
and corpo- an individual. If the directors of a company m the course 
boond'by ^^ managing its affairs, or in the course of the business 
miBrepre- which it is their duty to transact induce a man by false or 
of agenti. fraudulent misrepresentations to enter into a contract for 
the benefit of the company, the company is bound, and 
can no more repudiate the fraudulent conduct of its 
agents than an individual can (n). A company cannot 
retain any benefit which it may have obtained through 
the fraudulent representations of its agents, but is respon- 
sible to the extent to which it may have profited from 
such representations (o). 

The rule that a company cannot retain any benefit 
which it may have obtained through the false and fraudu- 
lent representations of its agents, applies to the case of a 
member of the company, who was induced by such repre- 
sentations to take additional shares ( j>). 
Principal A principal, however, is not bound by the false and frau- 
byrepre- d^l^R^ representations of his agent, unless the agent be 
ofa*ente^ ^^^^S within the scope of his authority (q). A joint-stock 
unless they company, for instance, is not bound by the statements of 

within the ouc of its members, unless he is also the agent of the corn- 
scope of 
their an- 
tbority. (^) Sumes v. Pennell, 2 H. L. 2 App. Ca. 326 ; Henderson t. 

497; Banger v. Great Western Lacon^ L. K. 5 Eq. 261. See 

7?at7M;ay(7o.,5H.L.86; National Barry v. Crosskey, 2 J. & H. 1. 

Exchange Co. v. Drew, 2 Maoq. {p) Western Bank of Scotlattd 

125, per Lord Cranworth; Meux \, Addie, L. R, 1 Sc. App. Ca, 

Executors* Case, 2 D. M. & G. 163. 

622 ; NicoIVs Case, 3 D. & J. {q) Bernard's Cose, 5 Degr. & 

387, 437; New Brunswick, dc, S. 283; Ayre^s Case, 25 Beav. 

Baihvay Co, v. Conyhiare, 9 11. 613; Burnes v. PenueU, 2 H. L. 

L. 737, per Lord Oranworth. 497 ; NicoIVs Case, 3 D. & J. 

(o) Western Bank of Scotland 387, 437 ; Wolhtston^s Case, 4 D. 

V. Addie, L. R. 1 Sc. App. Ca. & J. 437 ; Att.'-Gen. v. Briggs, 

167 ; Oakes v. Turquand, L. K. 1 Jur. N. S. 1084 ; New Bruns- 
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pany, and unless his business be to make statements on ^*p- J- 

^ ^' Sect. 2. 

its behalf (r). Nor is a company bound by the state- 

ments of one of the directors, or of its manager, or 
secretary, or of a clerk, if he is not singly an agent of 
the company («). The rule that companies are bound 
by the misrepresentations of the directors applies only to 
the case of dii*ectors acting as a body (t). 

Referees for information respecting a life to be assured 
are not thereby constituted the agents of the insured. If 
their information is false and fraudulent, but not to the 
knowledge of the assured, the insurer is not entitled to 
avoid the policy on the ground that it was induced by the 
fraud of the agent of the insured (u). 

An agent whose authority is unknown cannot bind his 
principal by misrepresenting the authority conferred (x). 

Although a principal is not bound by the statements of 
an agent when not acting within the scope of his autho- 
rity, the case is different if a principal knows that a man 
is dealing with his agent under the belief that all statements 
made by the agent are warranted by the principal, and so 
knowing allows him to expend monies in that behalf. A 
court of equity will not afterwards allow the principal to 
set up the want of authority of the agent The know- 
ledge must, however, be brought home to the principal (y). 

In BrochivMa Ca8e(z), Kindersley, V.-C, held that if Brookweira 

Cose. 

wick, <fcc., RaUway Co, v. Cmy- {t) NtcdVs Case, 3 D. & J. 387, 

^re, 9H. li. 711. See Barry 440. See National Exchange Co, 

V. Croaskey, 2 J. & H. 27. v. Drew, 24 Dec. of Court of 

(r) Bumes v. Fennell, 2 H. L. Session, 2nd series, p. 1. 

497. (w) WheelUm v. Hardisty, 8 B. 

(«) HdVa Case, 22 Beav. 48 ; & B. 232. 

gyre's Case, 25 Beav. 513 ; (x) Story on Agency. 

Qihson's Case, 2 D. & J. 275 ; (y) Bamsden v. Dyson, L. R. 

NicoWs Ca^e, 3 D. & J. 387 ; Ex 1 App. Ca. 129, per Lord Cran- 

parU Frowd, 30 L. J. Ch. 322 ; worth. 

JVonaston's Case, 4 D. & J. 437. (2) 4 Drew, 205. 
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^^- J' the directors of a company in the exercise of their ordi- 

nary functions make a false report to the company, who 

porta by adopt it, and the report finds its way into the hands of a 
directora j^^^j^ ^j^^ ^^kes shares on the faith of it, he could not be 

01 a com* ' 

pwiy. held liable (a). The authority of the case has been on 
two occasions (6) questioned by Lord Chelmsford (c). He 
has expressed himself as of opinion that a company is not 
bound by false statements contained in reports of the 
directora to the company, which have been adopted at a 
general meeting but do not affect to give any more know- 
ledge than what was contained in the directors* report ; 
and which, although they have been published and have 
got into the hands of the public, have not been indus- 
triously circulated by the company. The distinction, 
however, suggested and taken by his Lordship does 
not seem sound law. In two late cases ((Z), Kindersley, 
V.-C, said that he adhered to the opinion he had 
expressed in BrochtveIVs Case : and the weight of 
authorities is in favour of the opinion of his Honor (c). 
The general interests of society demand that as between 
an innocent company on the one hand and an innocent 
individual defrauded by the company on the other, mis- 
representations by the directors of a company shall bind 
the company, although the shareholders may be ignorant 
of the representations and of their falsehood (/). It may 
be said that the reports of directora are not made by the 

(a) See National Exchange Co. BarreiVB Case^ 2 Dr. & Sm. 

V. Drew, 2 Macq. 103. 415, 6 N. E. 460. 

{h) NicolVa Case, 3 D. & J. (c) See National Exchange Co, 

427; New Brunswick^ ifec, Rail- v. Drew, 125, per Lord Oran- 

way Co. V. Conyheare, 9 H. L. worth, ib. 143, per Lord St. 

749. Leonards ; NicolPa Case, 3 D. & 

(c) See, also. Mixer* a Case, 4 J. 387, i>er Turner, L. J. 

D. & J. 683. (/) National Exchange Co, v. 

{d) Worth's Case, ^'Dtow, 532; Drew, 2 Macq. 125. 
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company, but to the company ; but the argument though ^*p- J* 

plausible is not sound. The reports of directors though 

addressed to the shareholders are made under such cir- 
cumstances that what they so report is known, and in- 
tended to be known, not only to the shareholders, but to 
all persons who may be minded to be shareholders just 
the same as if they were published to the world : and the 
exigences of mankind require that reports so made and cir- 
culated should be deemed to be the reports of the com- 
pany (gr). The case becomes all the stronger, if the 
reports of directors have been adopted at a general meet- 
ing of the shareholders. After adoption a report is the 
act of the company and not simply of the directora (A). 
If after adoption a report is industriously circulated, mis- 
statements contained in it must be taken to be made with 
the authority of the company (i). 

The principle which treats non-disclosure as equivalent Duty of ^" * -'/^ •: 
to fraud, when the circumstances impose a duty that dis- in the case 
closure should be made, obtains specially in respect to°[P^^^f" 
policies of assurance. The contract of assurance being a»i«» 
essentially a contract of good faith, inasmuch as the risk 
which the insurer undertakes can only be learnt from the 
representations of the party proposing the insurance, 
courts, of justice proceed upon a doctrine strictly analo- 
gous to that of the Roman law, and regard non-disclosure 
as fatal to the validity of the transaction (k). 

The rule with respect to the duty of disclosure applies Policies of 
with peculiar force in the case of policies of marine insu- aaanrance. 
ranee. The validity of a contract of marine insurance 

(g) National Exchange Co. v. way v. Conyheare, 9 H. L. 711. 

Ihrew, 2 Macq. 125, per Lord See Barrett's Case, 2 Dr. & Sm. 

Cranworth. 415. 

(h) lb. 143, per Lord St. {k) Carter v. Boehm, 3 Burr. 

Leonards. 1905; Lindenau v. Deshorotigh, 

(i) New Brunswick, <fec., Bail' 8 B. & 0. 686. 
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s^f*2 ^^^8 conditional upon the completeness, the truth, and 

the accuracy of the representations of the party proposing 

the insurance as to the risk, he is l)ound to make known 
to the underwriter everything within his knowledge which 
is of a nature to increase the risk which he is asked to 
undertake. There are many matters as to which he may 
be innocently silent. He is not boimd to mention facts 
and circumstances which are within the ordinary profes- 
sional knowledge of an underwriter : nor is he bound to 
communicate things which are well known to both parties, 
or which he is warranted in assuming to be within the 
knowledge of the party who is asked to undertake the 
risk ; as, for instance, where a fact is one of public noto- 
riety, as of war, or where it is a matter of inference and 
the materials for forming a judgment are common to both 
parties. But lie is bound to communicate every fact 
which he is not entitled to assume to be in the knowledge 
of the underwriter. He may not, however, speculate as to 
what may or may not be in the mind of the underwriter, 
or as to what may or may not be brought to his mind by 
the particulars disclosed to him. It is not enough that 
the underwriter be furnished with materials from which 
he may by a course of reasoning and effort of memory see 
the extent of the risk. The matter must not be left to 
speculation or perad venture. If the particulars furnished 
to the underwriter fall short of what the party proposing 
the insurance is bound to communicate, the contract is 
vitiated It is immaterial whether the omission to com- 
municate a material fact has arisen from intention, or 
indifference, or mistake, or from it not being present to 
the mind of the party proposing the insurance that the 
fact was one which ought to have been disclosed {I), The 

(0 Carter v. Boehm, 6 Burr. 1905; Bates v. Hewitt, L. E, 2 Q. B. 
595, 605, 606, 610. 
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insurer is bound- to communicate not only eveiy material ^P-J* 



fact of which he has actual knowledge, but every material 
fact of which he ought in the ordinary course of business 
to have knowledge, and must take all necessary measures 
by the employment of competent and honest agents to 
obtain tlirough the ordinary channels of intelligence in 
use in the mercantile world all due information as to the 
subject-matter of the insurance. If by the fraud or 
neghgence of his agent the party proposing the insurance 
is kept in ignorance of a fact material to the risk, and 
through such negligence fails to disclose it, the contract is 
vitiated (wi). An underwriter may, however, in any par- 
ticular case limit the right of full disclosure which he has 
by law to that of being informed of what is in the know- 
ledge of the party proposing the insurance, not only 
as to its existence in point of fact, but also to its mate- 
riality (n). 

It was formerly considered that policies of assurance on Life ossnr- 
lives, like policies of insurance on ships, were made con- *?^ ^ *" 
ditionally upon the truth or completeness of the represen- 
tations respecting the risk, and that misrepresentation or 
concealment of a material fact, although not fraudulent, 
vitiated the policy (o). But it is now deteimined that 
such Ls not the case. The assured is always bound not 
only to make a true answer to the questions put to him, 
but to disclose spontaneously any fact exclusively within 
his knowledge, which it is material for the insurer to 
know. But it is not an implied condition of the validity 
of the policy that the insured should make a complete 
and true representation respecting the life proposed for 

(m) Proudfoot v. Montefiore, (o) Lvidenau v. Beshorough, 8 

L. B. 2 Q. B. 511. B. & C. 686; Jmea v. Provin- 

(rt) Jones v. Provincial Insur- cial Insurance Co., 3 C. B. N. S. 

ance Co., 3 C. B. N. S. 86. 86. 
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Chap. I. insurance. Such condition, if intended, must be made a 

'—-— matter for express stipulation. If there he no warranty or 

condition on the part of the party proposing the insurance, 
the insurer is subject to all risks, unless he can show a 
fraudulent concealment or misrepresentation, or a non- 
communication of material facts known to the assured (j)). 
It is, however, an implied condition that the person whose 
life is assured is alive at the time of making the policy. 
The policy is void if the person whose life is assured was 
dead at the date of the policy, though neither party to 
the policy was aware of his death (g). If there is a proviso 
that the policy shall not be disputed on the ground of 
merely untrue statements, not fraudulently made, a mis- 
representation or concealment undesignedly made does 
not avoid the policy (r). An insurer may limit his right 
to that of being informed of what is in the knowledge 
of the party proposing the insurance, not only as to 
its existence in point of fact, but also as to its mate- 
riality («). 

Fireassnr- Policies of insurance against fire are made upon the 

&Dce poll- , . . , 

cies. implied condition that the description of the property 

4'h..*,,./^. .. /, >. .^^j" inserted in the policy is true at the time of making the 

policy (t) ; and there is an implied condition that the pro- 
perty shall not be altered during the term for which it is 
insured, so as to increase the risk (u). In eflFecting an 
insurance against fire, it is the duty of the party proposing 

(p) Wheelton v. Hardistyy 8 E. Equitable Life Assurance Co,y 2 

& B. 232. H. & N. 19 ; Wheelton v. ffar- 

{q) Pritchard v. Merchants' disty, 8 E. & B. 232. 

Life Assurance Sodetyy 3 C. B. («) Jones v. Provincial Insur- 

N. S. 622. ance Co,, 3 C. B. N. S. 86. 

(r) Fowkes v. MancJiester and {t) Sillem v. Thornton, 3 E. & 

London Life Assurance Co,, 3 B. B. 868. 

& S. 917. Seo Wood v. Dwarris, (u) lb. ; SU^ v. Cox, 1 H. & 

11 Exch. 493; ReU v. Scottish N. 633. 
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the insurance to communicate to the insurer all material Chap. I. 

Sect 2. 

facts within his knowledge touching the property (x). 

But the insurer may limit his right to that of being 
informed of what is in the knowledge of the party pro- 
posing the insurance, not only as to its existence in point 
of fact, but also as to its materiality (y). 

The strict rule with respect to non-disclosure, which Duty ot 
obtains in the case of policies of insurance, does not i^hTlwse 
extend to contracts of suretyship or guarantee (z\ If the ojco^ti^u 

, . , otguaran- 

creditor be specially communicated with on the subject, tee or 
he is bound to make a full, fair, and honest communica- 
tion of every circumstance within his knowledge, calcu- 
lated in any way to influence the discretion of the surety 
on entering into the required obligation (a). But he is 
not under any duty to disclose to the intended surety 
voluntarily and without being asked to do so, any circum- 
stances unconnected with the particular transaction in 
which he is about to engage, which will render his position 
more hazardous, or to inform him of any matter affecting 
the general credit of the debtor, or to call his attention to 
the transaction, imless there be something in it which 
might not naturally be expected to take place between the 
parties (h). If the intended surety desires to know any 
particular matter of which the creditor may be informed, 



(x) Lindenau v. Deshorough, 8 
B. & C. 592 ; Bu/e v. Turner, 6 
Taunt. 338. 

(y) Jones v. Provincial Insur- 
ance Co,, 3 0. B. N. S. 86. 

(2) North British Insurance Co, 
V. Lloyd, 10 Exch. 623 ; Wf/thes 
V. Lahauchere, 3 D. & J. 609; 
Lee V. Jones, 17 C. B. N. 8. 482. 
See Greenfield v. Edwards, 2 D. 
J. & S. 582. 

(a) Owen y. Homan, 3 Mac. & 



G. 378 ; Blest v. Brown, 8 Jur. 
N. 8.602; Greenfield y, Edwards, 
2 D. J. & 8. 582, 598. 8ee Smith 
V. Bank of Scotland, 1 Dow, 
272. 

(&) Hamilton v. Watson, 12 
CI. & Fin. 119; Small y, Carrie, 
2 Drew. 102 ; Wythes v. Ldboti- 
chere, 3 D. & J. 693, 609. See 
Greenfield v. Edwards, 2 D. J. & 
8. 582. 
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Chap. I. he must make it the subject of a distinct inquiry (<*). 

'—^ But if there be anything in the transaction that might 

not naturally be expected to take place between the par- 
ties concerned in it, the knowledge of which it is reason- 
able to infer would have prevented the surety from 
entering into the transaction, the creditor is under an 
obligation to make the disclosure (d). If, for instance, 
there be any private arrangement, or secret understanding, 
between the creditor and the debtor connected with the 
particular transaction, in which he is about to engage, 
whereby the risk of the surety is increased (e), or his 
position is so materially varied, that he is not in the posi- 
tion, in which he might reasonably have contemplated to 
be (/) ; or if a party having reason to suspect the fidelity 
of his clerk requires security in such a way as to hold him 
out as one whom he considera a trustworthy person {g), 
or if the creditor has notice that the circumstances under 
which the debtor has obtained the concurrence of the 
surety lead to the suspicion of fraud (h) ; concealment is 
fraudulent and will vitiate the transaction (i). " It must 
in every case," said Blackburn, J., in Lee v. Jones (k), 



(c) Hamilton v. Watson, 12 CI. 
& Fin. 109 ; Wt/thesy, Labouchere, 
3 D. & J. 609. See OreenfieU 
V. Edwards, 2 D. J. & S. 682. 

{d) Hamilton v. Watson, 12 CI. 
& Fin. 109, 119; Lee v. Jones, 
17 C. B. N. S. 503; Burke v. 
Bogerson, 12 Jur. N. S. 635. See 
Squire v. WhiUon, 1 H. L. 333 ; 
Qreenfield v. Edivards, 2 D. J, 
& S. 582 ; Rhodes v. Bate, L. E. 1 
Ch. App. 252 ; Banvick v. English 
Joint Stock Bajik, 2 L. K. Exch. 
259. 

(e) PidcocJc v. Bishop, 3 B. & 



C. 605. 

(/) Evans v. Bremridge, 2 K. 
& J. 174, 8 D. M. & G. 100; 
Simight v. Caume, 1 H. & M. 359. 

((/) Smith V. Bank of Scotland, 
1 Dow, 272. 

(A) Owen v. Roman, 4 H. L. 
997 ; Lee v. Jones, 17 C. B. N. 
603; Rliodts v. Bate, L. E. 1 
Ch. Ap. 252. See Quardiam of 
Stolxsley Union v. Strother, 22 L. 
T. 84. 

(i) SeeSjMiVcv. Tr/ii«on, IH. 
L. 333. 

\k) 17 C. B. N. S. 506. 
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*' depend on the nature of the transaction^ whether the Ch*p- 1. 

fact not disclosed is such that it is impliedly represented ^ 

not to exist, and that fact must be generally a question of 
fact for the jury." 

In order that a compromise may be supported in equity, Conoeal- 
it is essential that the parties [should have acted with ea^ie of 
equal knowledge, or at least equal means of knowledge, <»™P™- 
in the matter. If one of the parties has knowledge of a 
material fact, which he withholds from the others, and 
which they have not reasonable means of knowing, the 
transaction cannot stand. A compromise cannot be ap- 
proved of where one party knows only so much of his 
rights as the opposite party chooses to apprise him of. 
To constitute a fair compromise of a doubtful right, the 
facts creating the doubt should be equally known by all 
the parties. There must be a fiiU and fair communication 
of all material circumstances affecting the question, which 
forms the subject-matter of the agreement, which are 
within the knowledge of the several parties, and which 
the others. have not reasonable means of knowing, whether 
such information be asked for by them or not. There 
must not only be good faith and honest intention, but full 
disclosure, and without full disclosure honest intention is 
not sufiScient. A party to a compromise who has knowledge 
of a fact, must nbt take upon himself to decide that the sup- 
pressed fact is immaterial, if it could by any possibility 
have had any influence on the decision of the other party (t). 



(/) OihhonM v. Caunt^ 4 Ves. 
840 ; Walker v. SymondSy 3 Sw. 
1 ; Gordon v. Gordon, ib. 471 ; 
Leonard v. Leonard, 2 B. & 6. 
180; HotchkiM v. Dickson, 2 
filigh, 348 ; Stewart v. Stewart, 
6Cl.&Fiii.911; Harvey v. Cooke, 
4 Russ. 34 ; Pickering r, Pickering, 



2 Beav. 56 ; Scott v. Scott, 11 Ir. 
Eq. 75 ; Goymour v. Pigge, 13 
L. J. Ch. 322; Bainhrigge v. 
Moss, 3 Jut. N. S. 58; Davis 
V. Chanter, 3 W. R. 321 ; Green- 
wood V. Greenivood, 2 D. J. & 
S. 28 ; Brooke v.; Lord Mostyn, 
ib. 373. See Lloyd v. Passing- 



80 



CONCEALMENT. 



Chap. I. If the compromise is a transaction in the nature of a family 

'—^ arrangement, or if, under the circumstances of the case, it 

was the duty of the one party to see that the nature of 
the transaction was fully explained to the other, these 
principles apply with peculiar force (m). But if the parties 
to a family arrangement are not on good terms, and are 
really at arms' length, the ordinary rules as to dislclosure 
in family an-angements have no place (n). 

The rule with respect to compromises, which applies 
between private individuals, is not less applicable to com- 
promises by the court on behalf of infants. The orders of 
the court cannot be set aside on grounds less strong than 
those which would be required to set aside tmnsactions 
between competent parties (o). 

The most comprehensive class of cases in which equit- 
able relief is sought on the ground of concealment, is in 
aposUion*' the case of transactions between persons standing in a fidu- 
of fiduciary ciaiT relation to each other. In all such cases the party 

relation. . , . 

who fills the position of active confidence, is under an 
equitable obligation to disclose to the party towards whom 
he stands in such relation, every material fact which he 
himself knows calculated to influence his conduct on 
entering into the transaction. The suppression of any 
material fact renders the transaction impeachable in 
equity (p). This subject will come into review in a 



Conceal- 
ment by 
persons 



liam, Coop. 152; M^KeUar v. 
Wallace, 8 Moo. P. C. 378; 
Trigger, LavalJeCy 15 Moo. P. C. 
270 ; Cooke v. GreveSy 30 Bcav. 
378. 

(m) Dunnage v. TT/iiie, 1 Sw. 
137 ; Gordon v. Gordon, 3 Sw. 
400; Leonard v. Leonard, 2 B. 
& B. 180; Harvey v. Cooke, 4 
Buss. 58 ; Pickering v. Pickering, 
2 Beav. 66, 3 Jur. 743; Smith 



V. Pincomhe, 3 Mac. & G. 653 ; 
Davis V. Chanter, 3 W. B. 321 ; 
Greenwood v. Greenwood, 2 D. J. 
& S. 28. Seo Brent v. Brent, 10 
L. J. Ch. 84. 

(n) Irvine v. Kirkpatrick, 7 
BeU, Sc. App. Ca. 186, 209. 

(o) Brooke v. Lord Mostyn, 2 
D. J. & S. 416. 

{p) Walker v. Symonds, 3 Sw. 
1 ; Woody. Downcs, 18 Ves. 120; 
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subsequent page, where the peculiar equities between persons ^^*P- J* 

standing in these predicaments come into consideration. 

The principle of law, that a man who makes a repre- 
sentation to another in such a way, or under such circum- Bqnitable 

. . . application 

stances, as to induce him to believe that it is meant to be of the doo- 
acted on, is liable as for a fraud, in the event of the as ^ mi*-^ 
representation proving to be false, and damage thereby ^presenta- 
accruing to the party to, whom it was made, though conceai- 
common to both law and equity (g), is not so general in 
its application at law as in equity. It is not necessary, 
nor, perhaps, would it be easy to define the limits of its 
application at law, but in equity the principle is of very 
general application, and is the foundation of a very 
comprehensive and most salutary part of the jurisdiction. 
A man who has so conducted himself as to cause a rea- 
sonable man to believe in the existence of a particular 
fact, or state of facts, or things, and to believe that the 
representation, as conveyed to his mind, was meant to be 
acted on, will not be permitted by a court of equity to 
derogate from interests which have been created, or rights 
which have been acquired on the faith of the existence of 
such a fact, or state of facts or things, by showing that ' 

the fact, or state of facts or things, was not such as he 
represented it to be, or by determining the actual state 
of things which he has so held forth as the consideration 
for the change of his condition by the other, or to enforce 
his l^al right, if any, against him, unless the latter has 
received the benefit which he contemplated at the time 
he was induced to alter his condition (r). 

Bv^ey V. Wilfc/rd, 2 01. & Fin. (r) West v. Jones, 1 Sim. N. S. 

102, 177—181; Maddefwd v. 207; Major v. Major, 1 Drew, 

Austvnck, 1 Sim, 89; Lloyd v. 165; Somersetshire Canal Co, v. 

Attwood, 3 D. & J. 614 ; Tomson Harcourt, 2 D. & J. 609 ; Pigott 

V. Judge, 3 Drew, 306. V. Strattan, John. 359, 1 D. F. 

{q) Sufpra, p. 12. & J. 49 ; Cooper v. Joel, 1 D. F. 

o 
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Cha|». T. The principle is not limited to cases where a distinct 

Sect. 2. IT r . 

^ representation has been made, but applies equally to cases 

where a man, by his silence, produces a false impression 
on the mind of another («). If a man has been silent^ 
when in conscience he ought to have spoken, be is 
debarred in equity from speaking when conscience re- 
quires him to be silent {t). If a party has an interest to 
prevent an act being done, and he acquiesces in it so aa 
to induce a reasonable belief that he consents to it, and 
the position of others is altered by their giving credit to 
his sincerity, he has no more right to challenge the acts 
to their prejudice, than he would have had it been done 
by his previous licence (u). Parties who stand by without 
asserting their rights, and allow others to incur liabilities 
which they might not have incurred if those rights had been 
asserted, cannot set up those rights in a court of equity 
as against those by whom such liabilities have been in- 
curred (x). When, for instance, a man builds or lays out 
monies upon land, supposing it to be his own, and believing 
he has a good title, and the real owner, perceiving his 
mistake, abstains from setting him right, and leaves him 
« to persevere in his error; or where a man, under an 

expectation created or encouraged by the owner of land 
that he shall have a certain interest, takes possession of 
such land, with the consent of the owner, and upon the 
faith of such promise or expectation, with the knowledge of 
the former, and without objection by him, lays out monies 
upon the land ; in such cases a court of equity will not 

& J. 240 ; Dendy v. Cary, 9 Jur. (i*) Caimcross v. Lorimer, 7 

N. S. 846; Yeomana v. WilliaTns, Jur. N. 8. 150, per Lord Gamp- 

L. E. 1 Eq. 185. bell, 

{$) Supra, p. 52. {%) OUiver v. King, 8 D. M. & 

{t) Niven Y, Belknap, 2 JohnBy 0. 118, per Turner, L. J.; 

(Amer.), 573, per Thompson, Lindsay v. Oibha, 3 D. & J. 697. 

C.J. 
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afterwards allow the real owner or the landlord, as the case 5***?- J* 

^ ^ Sect. 2. 

may be, to assert his legal right against the other, without " 

at least making him a proper compensation for the ex- 
penditure which he has incurred (y). If the works on 
which monies have been laid out are of a permanent, 
character, or are works which point to permanence, the 
court will not allow them to be interfered with, even upon 
the payment of a proper compensation. A man who by 
his conduct has encouraged another to spend monies on 
his land, in erecting works of a permanent character, 
cannot be permitted to put an end to the very thing 
which he has approved. All that he is entitled to is a 
proper compensation in respect of the land which has 
been taken {z). The principle applies to companies as 
well as individuals (a). The case in which the principle 
has been carried to the farthest extent is Clavering v. 
Thomas (b). It was there held that a man who has stood 
by and allowed monies to be spent in opening a mine, 
which he knew could only be worked by a wayleave over 
his own land, was bound in equity to give the wayleave. 

Another illustration of the principle that a man who 
remains silent when there is a duty to speak is bound in 



(y) East India Co, v. Vincent, 
2 Atk. 83 ; Dann v. Spurrier, 7 
Yes. 235; Shannon v. Bradstreet, 
1 Sch. & Lef. 52; Gregory v. 
MigheU, 18 Ves. 328 ; Cawdor v. 
Lewi*, 1 Y. & 0. 427 ; Garrard 
V. aHeUly, 3 Dr. & War. 414 ; 
Clare v. Harding, 6 Ha. 273; 
PaweUY. Thomas, ib. 305; Buhe 
of Leeds v. Lord Amhurst, 2 Ph. 
117; miiU V. Wakley, 26 Beav. 
20 ; Laird v. Birkenhead Railway 
Co. John. 514; HarcourtY^White, 
28 Beav. 303; Archhold v. Scully, 
9 H. L. 360 ; O^Fay v. Bwrke, 



8 Ir. Oh. 225 ; BwrJee v. hrior, 
15 Ir. Ch. 106. See Bamsden y. 
Dysm, L. B. 1 App. Ca. 129; 
Nunn V. Fabian, L. B. 1 Ch. 
App. 35. 

(z) Duke of Beau/ortY. Patrick, 
17 Beav. 60; Somereetshire Canal 
Co. V. ffarcaurt, 2 D. & J. 596 ; 
Mold V. Wheatcro/t, 27 Beav. 
516. See Bell v. Midland Rail- 
way Co,, 3 D. & J. 673. 

(a) Hill V. South Staffordshire 
Railway Co., 11 Jur. N. S. 192. 

(6) Cit. 5 Yes. 689, 6 Ha. 304. 

a 2 
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Giap. T. equity, is where a man claiming a title in himself to 

property is privy to the fact of another, with colour of 

title, or pretending to title, dealing with the property, 
as being his own, or as being unincumbered, and conceals 
his claim. A man who claims an interest in. property 
need not voluntarily communicate the existence of his 
claim to a person whom he knows to be about purchasing 
the property (c), but the suppression or concealment of his 
claim is a fraud in the sense of a court of equity, if a man 
is privy to the fact that the apparent owner or party in 
possession is about to deal with the property as his own, 
and as unincumbered, and he does not give the party, with 
whom he is about to deal, notice of his right He will 
not be permitted by a court of equity to set up afterwards 
his own interest against a title created by the other {d). 
In a case where a mother heard her son before his mar- 
riage declare that a certain term was to come to him at 
her death, and was witness to a deed, whereby the re- 
version was settled on the issue of the marriage, she was 
held compellable in equity to make good the settle- 
ment (e). So, also, in a case where a man having a claim 
upon property, which was the subject of a reference, knew 
that the arbitration was going on but did not bring for- 



(c) See Hooper v. ffarrison, 2 
E. & J. 103 ; Mangles v. Dixon, 
3 H. L. 739. 

(d) Teaedale v. Teaed4ile, Sel. 
Ca. Ch. 69 ; Huneden v. Cheyney, 
2 Vem. 150; Raw v. PotCy ib. 
239; Draper v. Borluse, ib. 370; 
Ibbotson y. Rhodes, ib. 554; 
Savage v. Foster, 9 Mod. 36; 
Berrisford v. Milward, 2 Atk. 49 ; 
Beckett v. Cordley, 1 Bro. 0. 0. 
357 ; Govett v. Richmond, 7 Sim. 
1 ; Brown v. Thorpe, 11 L. J. 



Ch. 73 ; B^id v. BoUmi, 1 J. & 
L. 730 ; Thompson v. Simpson, 2 
J. & L. 110; Nicholson Y» Hooper, 
4 M. & 0. 179 ; Zulueta v. Tyrie, 
15 Bear. 591 ; Mangles v. Dixon, 
3 H. L. 739 ; OUiver v. King, 8 
D.M. & Q, 110; Daviesr, Davi^s^ 
6 Jut. N. S. 1322; Upion v. 
Vanner, 1 Dr. & Sm. 594 ; Hooper 
y. Oumm, L. B. 2 Ch. App. 
282. 

(c) Hunsden v, Cheyney, 2 Vem, 
150. 
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ward his claim, he was held bound by the award (/). In ^P*^- 

, B60t. 2. 

Mocatta v. MurgcUroyd (g), the principle was applied in 

the case of a jfirst mortgagee, from the mere circumstance 
of his being a witness to a second mortgage, but the 
case goes too far. In order to postpone a prior mortgage, 
it is necessary to prove against him fraud or actual notice 
of the subsequent mortgage (k). 

The equitable rule that a man claiming an interest in 
property may not stand by and conceal his claim, when he 
sees another dealing with the property as his own, or as 
unincumbered, applies with peculiar force, if the person 
claiming title has in any way actively encouraged the 
parties to deal with each other ({), or has confirmed the 
party in the error into which he has fallen, or if he derives 
any benefit from the delusion so caused {k). 
. In order to justify the application of the principle, it is 
indispensable that the party standing by should be fully 
apprised of his rights, and should by his conduct encou- 
rage the other party to alter his condition, and that the 
latter should act on the faith of the encouragement so 
held out (l). The principle does not apply in favour of a 
stranger who builds on land, knowing it to be the property 
of another, nor in favour of a lessee who expends monies with 
the knowledge of his landlord on the improvement of the 
estate. If a stranger builds on land knowing it to be the 



(/) OaveH v. Bichmond, 1 S. 1322. 

Sim. 1. {k) Nichohon r. Hooper , 4 M. 

(g) 1 P. W. 393. & 0. 179. 

{h) Beckett v. Cordlei^, 1 Bro. (Q Dann v. Spurriery 7 Vee, 

C. 0. 353. 230 ; Barnard v. WaOia, Or. & 

(i) Dyer v. Dyer, 2 Oh. Oa. Ph. 85; Marker r. Marker, 9 

108 ; Draper v. BorUue 2 Vem. Ha. 16; Hooper v. Clark, 25 L. 

370; IhhoUon v. BhodeSy ib. 553; J. Oh. 467 ; Rameden v. Dyson, 

Brown v. Thorpe, 11 L. J. Oh. L. E. 1 App. Oa. 129. 
73 ; Davies v. Daviea, d Jur* N. 
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Chap. I. property of another^ equity will not prevent the real 
^^^^^ owner from afterwards claiming the land, with the benefit 
of all the expenditure upon it. So, also, if a tenant being 
in possession of land, and knowing the nature and extent 
of his interest, lays out money upon it in the hope and 
expectation of an extended term or an allowance for it, 
then if such hope or expectation has not been created or 
encouraged by the landlord, the tenant has no equity to 
prevent the landlord from taking possession of the land 
and buildings when the tenancy is determined (m). Nor 
does the principle apply in favour of a man who is con- 
scious of a defect in his title, and with such conviction 
in his mind expends money in improvements on the 
estate (n). 

A man who, with fiill knowledge of the real circum- 
stances of the case, permits another, under a mistake, to 
execute a deed, whereby he incurs a liability, cannot be 
heai'd to say that he has contracted liability on the faith 
of the other being subject to the liability (o). 

The rule at law as to leave and licence not being 
countermandable cannot, perhaps, as far as it goes, be 
distinguished from the equitable doctrine of acquies- 
cence (p), but leave and licence executed may be set up 
at law, as giving a right and title, only in cases where 
monies have been expended by a man upon his own 
land (g). No right or title can be acquired to an ease- 



(m) Pilling v. ArmUage, 12 
Ves. 78 ; Clare Hall v. Harding , 
6 Ha. 273 ; Duke of Beaufort v. 
Patrick, 17 Beav. 60 ; Homer v. 
TiUley, John. 487; a Fay v. 
Burke, 8 Ir. Ch. 226 ; Bomeden 
V. Dyson, L. B. 1 App. Ca. 129, 
per Lord Eingedown. See Bea- 
nie V. Toung, 2D. & J. 142. 



(n) Kenney v. Brown, 3 Bidg. 
618. 

(o) Broughton v. Hutt, 3 D. & 
J. 601. 

(p) Daviee v. MarahaU, 10 0. 
B. N. S. 711,iH»-WiUe8, J.; but 
see Swaine v. Oreat Northern 
Bailvxiy Co,, 9 Jur. N. S. 1196. 

{q) Winter v. BrockweU, 8 



v^9^ 
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ment, or other right over the land of another, although Ch*P- 1- 
the licence may have been executed, and monies may 



formance. 



have been expended upon the land of the licensee by his 
express permission. The Ucence may be at any time 
countermanded at the will of the owner of the soil (r). 
But in equity the doctrine of acquiescence applies as well 
where a man has been induced to expend monies on the 
land of another, as where the expenditure has been on his 
own land (a). 

The equitable doctrine with respect to the part per- Part per- 
formance of parol agreements is founded on the general 
doctrine of law as to misrepresentation. At law the 
express language of the Statute of Frauds prevails, and 
the doctrine as to the part performance of parol agree- 
ments has no place. But in equity it is a fraud in the eye 
of the court to set up the absence of an agreement, where 
possession has been given on the faith of an agreement. 
If a man has been permitted to take possession on the 
faith of an agreement, it is against equity that he should 
be treated as a trespasser, and turned out of possession^ 
on the ground that there is no agreement. Where pos- 
session has been given on the faith of an agreement, a 
court of equity will, as far as possible, ascertain the terms 
of the agreement, and give eflFect to it (t). Nothing, how- 



East, 309 ; HewUns v. Shipham^ 
5 £. & 0. 221 ; Liggin^ v. Inge, 
7 Bing. 682 ; Davies v. MarsJudl, 
10 C. B. N. S. 711 ; Blood v. 
Kdler, 11 Ir. 0. L. 124. 

(r) Wallis v. ffarrieon, 4 M. ft 
W. 638 ; Wood v. Leadlntter, 13 
M.&W. 838; DaviesY. Marshall, 
10 C. B. N. S. 711. See Fisher 
v. Mo(m, 11 L. T. N. 8. 623; 
but see Blood v. KeUer, 11 Ir. C. 
L. 124. 



(«) Duke of Devonshire v. Eglin, 
14 Beav. 530; Dvke of Beaufiyrt 
V. Patrick, 17 Beav. 60; White 
V. WaJdey, 26 Beav. 20; Laird 
V. Birkenhead Railvxiy Co,, John. 
600; Fisher v. Mo(m, 11 L. T. 
N. 8. 623. 

{t) Mundy v. JcUiffe, 6 M. ft 
C. 177 ; Wilson v. West Hartle- 
pool Railway Co,, 2 D. J. ft 8. 
476. 8ee Bond v. Hopkins, 1 
Sch. ft Lef. 413, 433; M&r- 
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ever, is part performance that does not put the party into 
a situation that it is a fraud upon him, if the agreemient 
be not performed (u). In order, too, that an act of part 
performance may have any operation whatsoever, it must 
be shown plainly what the terms of the agreement are, 
and it must clearly appear that the act of part per- 
formance relied on is properly referable to an agreement 
such as the one alleged and is not referable to another 
title (x). The expenditure, for instance, by a tenant in 
possession on repairs, is referable to the title which he has 
in the estate, and cannot be deemed an act of part per- 
formance (y). But the laying out of money by a tenant 
in possession, in pursuance of a parol agreement for a 
lease, or upon the faith of a specific engagement that 
possession should not be .disturbed, is an act of part 
performance (z). So, also, and upon the same principle, 
the possession of a tenant after the expiration of a lease, 
is not a part performance, for it is referable to the title 
he has (a) ; but it is otherwise if the possession be refer- 



pkdty. Jones, 1 Sw. 172; Sur- 
combe v. Pinniger, 3 D. M. & G. 
571; Cheat Northern Railway Co, 
V. Lancashire, <fec.. Railway Co., 
1 Sm. & G. 81 ; Powell v. Lwe- 
grove, 8 D. M. & G. 357 ; Pain 
V. Coombs, 1 D. & J. 34 ; Lillie 
V. Legh, 3 D. & J. 204 ; Lincoln 
V. Wright, 4 D. & J. 16 ; SUevens' 
Hospital V. Dyas, 15 Ir. Ch. 403. 

(u) Clinan v. Cooke, 1 Sch. & 
Lef. 41, 

(ac) Fry on Specific Perform- 
ance, 174. See Dale v. Hamilton, 
5 Ha. 381 ; Lincoln v. WHght, 4 
D. & J. 16; Price v. Salusburg, 32 
Beav. 446 ; Lord v. Underdonck, 
1 Sandf. Ch. (Amer.), 46; Smith 



V. Underdonck, ih, 619; Wolfe v. 
Frost, 4 Sandf. Ch. (Amer.), 72. 

(y) Wais V. Stradling, 3 Vos. 
378 ; Pitting v. ArmOage, 12 Vee. 
78; Savage v. Carroll, 1 B. &B. 
265; Brennan v. Bolton, 2 Dr. 
& War. 349. See Ramaden v. 
Dyson, L. B. 1 App. Ca. 129. 

(z) WiUs V. Stradling, 3 Vee. 
378 ; Mundy v. Jolliffe, 5 M. & 

C. 167 ; Sutherland v. Briggs, I 
Ha. 26 ; ShiUibeer v. Jarvis, 8 

D. M. & G. 79 ; Laird y. Birken- 
head Railway Co., John. 500 ; 
Nunn V. Fabian, L. B. 1 Ch. 
Ap. 35. See JRamsden v. Dyson, 
L. B. 1 App. Ca. 129. 

(a) WiUs V. Stradling, 3 Vos. 
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able to an agreement for renewal (6). The mere payment Ch»p. I. 

o6Cw. «• 



of money is not part performance (c), nor is marriage an 
act of part performance, but if one of the contracting 
parties agrees, as the consideration for a marriage, to do 
something more than marry, as to settle an estate, and in 
consideration of that promise the other party contracts to 
make a settlement, the settlement made by the one con- 
tracting party is a good act of part performance (d). 

The general doctrine of law with respect to misrepre- Kegiigenoe 
sentation applies to cases where a man, by his negligent SJaount to 
conduct, puts it in the power of a third party to commit »w"P«- 
a fraud upon another. If a man, by neglect of some duty 
that is owing to another, or to the general public, of which 
he is one, leads him to believe in the existence of a cer- 
tain state of facts, and the belief so induced is the proxi- 
mate cause of leading him to do a certain act, whereby he 
is prejudiced, the former cannot be afterwards heard as 
against the latter to show at law that that state of facts 
did not exist (e). The same principle obtains in equity. If 
a man, although he may be acting in the most entire good 
faith, is guilty of such a degree of neglect as to enable 
another so to deal with that which is his right, as to lead 
an innocent party to assume that he is dealing with his 
own, he creates an equity against himself in favour of the 
innocent party who has been so misled, and must bear 
the lossC/). "It is a general principle of equity," said 

378 ; Lincoln v. Wrighi, 4 D. & B. Ap. Oa. 127. See further on 

J. 20. the subject of part performanoe, 

• (b) Dowdl V. Dew, 1 Y. & C. Fry on Specific Performance, 

0. C. 345. 174—190; Sug. V. & P. 160— 

(c) Clinan v. CooAje, 1 Sch. & ia7 ; Dart. V. & P. 666—^61. 

Lef. 41. (e) StoanY. North AuetrcUaeian 

{d) Hanvmerdey y. De Biel, 12 Co., 2 H. & C. 182. See Bank 

CI. & Fin. 46. See Warden v. of Ireland v. Tnuteea of Evans* 

Jones, 2 D. & J. 76 ; Colon y. Chcmtiea, 6 H. L. 409. 

CaUm, L. B. 1 Oh. Ap. 137, 2 L. (/) Teasdale y. Teasdale, Sel. 
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^hap. I. Turner, L. J., in Tayler y. Oreat Indian PeninsvZar 
Railway Company (g), " that wherever one of two inno- 
cent parties must suffer by the acts of a third, he who has 
enabled the third party to occasion the loss must sustain 
it " (A). But to bring a case within the principle, it is 
necessaiy that the representation allowed to be conveyed 
to the mind of one of the two innocent parties, by the 
negligent conduct of the other, should be false, uid that 
he should believe it to be true, and should not have the 
means which would enable a reasonable man to discover 
the falsehood (i), and that the negligence should be in 
respect of some duty cast upon the person who is guilty 
of it, and should be in the transaction itself, and should 
be a proximate and necessary cause of the transaction. It 
is not sufficient that it should be only remotely connected 
with it {k). 

The application of the principle, and the determination 
of the better equity as between two innocent parties, who 
have been de&auded by a third party, is often a matter of 
much nicety (I). If there be anything in the transaction 
calculated to excite suspicion, or to put one of the par- 
ties upon inquiry, and he abstains from inquiry, the con- 
sequences of his own neglect' must fall upon him (m). 
Where, for instance, an innocent party had accepted an 



Ca. Gh. 59; Evan$ v. Bickndl, 
6 Ves. 181 ; Vanddeur v. Bla- 
grave, 17 L. J. Ch, 45 ; West v. 
Jones, 1 Sim, N. S. 205 ; Wal^ 
dran v. Bloper, 1 Drew, 193; 
Ferry Herrick v. Attwood, 2 D. 
& J. 21 ; Layard v. Maud, L. 
E. 4 Eq. 404. 

{g) 4 D. t& J. 559, 574. 

{h) See Oreenfidd v. Edwards, 
2 D. J. & S. 582. 

(t) Vanddeur v. Blagrave, 17 



L. J. Ch. 45. See Kennedy v. 
Oreen, 3 M. & £. 699. 

{k) Swan v. NoHh BrtUsh 
Auetralaeian Co,, 2 H. & 0. 182. 
See Trusteee o/Evana^ Charity y. 
Bank of Ireland, 5 H. L. 389 ; 
NicolPa Caw, 3 D. & J. 387- 

{l) See Frazer v. Jonee, 5 Ha. 
475, 17 L. J. Gh. 353; Jones t. 
Thomas, 11 W. E. 50. 

(m) Kennedy v. Oreen, 3 11. & 
K. 699. See it^ra. Notice. 
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instrument which, upon its very face, was devoid of legal ^j^- ^• 

validity, the court held that as between him and another 

innocent i)arty, the loss must fall upon him (n). 

In cases where there is nothing to put either of the 
parties upon inquiry, the court, in determining the ques- 
tion upon which of two innocent parties the loss must 
fall, has regard to the relation, if any, between the parties^ 
and to their respective rights and omissions. Any negli- 
gence or indiscretion on the part of the one, may give the 
other a better equity (o). Where, for instance, a man 
having dealings with another, duly and formally executed 
a deed in respect of the dealings, and delivered the deed 
to the agent of the other party, without receiving the 
purchase-monies, and the agent received the monies from 
his principal and misappropriated them, it was held that 
the loss must fall on the former, inasmuch as he had, by 
his negligence in deUvering the deed to the agent, put it 
into his power to commit the fraud (p). A man who has 
permitted himself to be made a tool of by another, in 
whose hands he has left the deed, cannot set up as against 
a third party, who has acted fairly and honestly in the 
transaction, that he has been deceived {q). Where, on the 



(n) Taylor v. OrecU Indian 
Peninsular Cb., 4 D. & J. 559. 
See Cottam v. Eastern Countiea 
Eailway Co., 1 J. & H. 243; 
DanalcUm v. GUktt, L. B. 3 Eq. 
277. 

(o) Vandeleur v. Blagrave, 6 
Beav. 565, 17 L. J. Oh. 45 
Hiorm v. HouUon, 16 Beav. 259 
Waldron v. Sloper, 1 Drew, 193 
CoUam V. Ea,9tem Ccwdies RaU^ 
way Co,, IJ. & Ha. 243 ; Case v. 
Jamee, 3 D. F. & J. 264; Spaight 
V. Cowne, 1 H. & M. 359; Dowle 



V. Saunders, 2 H. & M. 250. 

{p) West V. Jones, 1 Sim. N. 
S. 208. See Young v. WhUe, 7 
Beav. 508; Young v. Guy, 8 
Beav. 147 ; Griffin v. Clowes, 20 
Beav. 61 ; Buehout v. Turner, 5 
W. B. 670 ; Wrout v. Dawes, 25 
Beav. 369 ; Smith v. Evans, 28 
Beav. 62 ; Wall v. CockereU, 3 D. 
F.&J.737; 10H.L.229;^<286^ 
V. Hives, 33 Beav. 52. 

(q) Greenfield v. Edwards, 2 
D. J. & S. 596. 
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Chap. I. other hand, a man having dealings with another, in 

'— respect of which the same person acted as agent for 

both parties, delivered to the agent an instrument, 
reciting the payment of the purchase-monies, but with- 
out the receipt for the monies being signed, and the 
agent received the monies in payment from the other 
party, but did not pay them over to the former, or 
inform him that they were in his hands, it was held that 
the latter, who had paid the monies into the hands of the 
agent, must bear the loss (r). 

The question as to which of two innocent parties must 
bear the loss occasioned by the fraud of a third party, 
sometimes arises in cases where a banker has paid monies 
upon a forged cheque. Payment on a foiged cheque is 
not any payment at all as between the party paying and 
the person whose name is forged (js). But cases may exist 
in which such payment may be made valid by reason of 
collateral matters. Where there has been negligence or 
want of due caution in the circumstances that were the 
immediate cause of the payment, on the part of the person 
whose name is forged, he cannot set up the invalidity of 
the document as against his bankers, who have been in- 
duced thereby to pay monies upon it, if it appears that 
they have acted in the matter with reasonable caution (t). 
In Young v. Orote (u), for instance, the customer of a bank 
signed a cheque in blank, to be filled up by his wife, with 
whom he left it, and she filled it up with a sum of bOL, 
written so inartificially that a servant was able to insert 

(r) VandeUiur v. Blagrave^ 6 («) Orr v. Union Bank of Soot- 

Beav. 565, 17 L. J. Gh. 45. See land, 1 Macq. 513. 

Bushout V. Turner, 5 W. E. 670; {t) lb. 523; Briiuh Linen Co. 

Ogilvie v. Jeaffresmiy 2 Gtiff. 353; v. Caledonian Insurance Co., 4 

Spaightv. Caume, 1 H. & M. 359; Macq. 114. 

WaU V. CockereU, 10 H. L. 229; (u) 4 Bing. 253. 
, AdeetU v. Hi'oes, 33 Beav. 52. 
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the words " three hundred" before the word " fifty," so as Ch»p. I. 

Sect. 2. 

to deceive the bank without blame on their part. It was 

held that the loss must fall on the customer. 

In cases arising between the owner of the legal estate^ 
or a first mortgagee, and a person who claims an equity 
upon the estate, or the title deeds, the application of the 
principle differs from the rule which applies in ordinary 
cases. In order that the owner of the legal estate, or 
first mortgagee, should be postponed to a subsequent in- 
cumbrancer, it is not sufficient to make out a case of mere 
negligence. To have that effect, a case of gross negligence 
must be made out (a;). If a man in taking the legal 



(«) Peter v. RusseUy 2 Vem. 
726 ; Evans v. Bickndl, 6 Yes. 
174, 191 ; Cdyer v. Finch, 5 H. 
Ii. 905 ; Carter v. Carter, 3 K. 
& J. 646 ; Ferry Herrick v. Att- 
wood, 2 D. & J. 21. The dis- 
tinction between mere negligence 
and gross negligence was recog- 
nised by the Roman lawyers. 
Cuipa levis, in the language of 
the Boman law, is the want of 
that diligence which is taken by 
prudent, careful persons ; culpa 
lata is the want of that diligence 
which might be expected even 
of a person of lees than ordinary 
prudence. Lindl. on Jur. 131, 
Culpa lata was considered gene- 
rally equiyalent to dolus. Lata 
culpa dole compctratur. Dig. 11, 
tit. 6, leg. 1. § 1. " Lata culpa 
est nimia negligentia, id est non 
intelligere quod omnes intelli- 
gunt." Dig. lib. 60, tit. 16, leg. 
213. "Siquisnonadeummodum 
quern nominum natura deeiderat 
diligens est, fraude non caret." 



Dig. Lib. 16, tit. 3, leg. 32. 
"Sensus est," adds a commen- 
tator, ib., "latam culpam duo- 
bus indiciis deprehendL Prime, 
si quis non ad eum modum 
fSeusiat, quo onmes homines fa- 
oiunt : altero, si quis non eodem 
modo in re aliena ao in suis 
rebus versetur; utrumque dolo 
proximum est. Leyis est quoties 
eandem in alienis quam in suis 
rebus diligentiam et Mem prse- 
stat, non tamen eam quam cir- 
cumspectiores homines et dili- 
gontissimi adhibent : et , ut paucis 
dicam, leyis cidpa est consueta 
in rebus suis et alienis negligen- 
tia ; lata est in suis diligentia, in 
alienis negligentia. " If the fault is 
one which any man in his senses 
would have scrupled to commit, 
there is lata culpa: if the fault 
consists in falling short of the 
highest standard of carefolness 
to avoid injury that could be 
found; such, for instance, as the 
carefulness employed in the. 
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estate, makes no inquiry for the title deeds, but allows 
them to remain in the hands of the vendor or mortgagor. 
Lis conduct affords evidence of an amount of negligence 
sufficient to justify the court in imputing to him a know- 
ledge of those facts which, by the use of ordinary diligence 
he must have discovered. So, also, gross negligence will 
be imputed to a man who, having parted with the title 
deeds for a reasonable purpose, allows them to remain out 
of his possession for an unreasonable time. But if a man 
on taking the legal estate bond fde, inquires for the title 
deeds, and a reasonable explanation or excuse is given for 
their non-delivery, or if he parts with them for a reason- 
able purpose, and does not allow them to remain out of 
his hands without making reasonable inquiries for them, 
or using reasonable endeavours to get them back, gross 
negligence will not be imputed to him, although a fraud miay 
be practised by means of them upon an innocent party (y). 



management of affidrs by a 
person who would deserve to be 
called bonus paterfamilias^ the 
culpa was Uvis or lenssima. Or, 
again, it might consist in fieJling 
short of the care which the per- 
son guilty of the culpa was ac- 
customed to bestow on his own 
afiOurs. Lata culpa was treated 
very much on the same footing 
as doluBf as there always seems 
something wilfdl in the extreme 
negligence, the craasa negligentia 
which characterised the laia 
culpa, — Bandars Inst, p. 477. 
When it is said by the Eo- 
man lawyers that negligence, 
heedlessness, or rashness is 
equivalent in certain coses to 
dolus^ the meaning is that, 
judging from the conduct of 



the party, it is imi)068ible to 
determine whether he intended 
or whether he was negligent, 
heedless, or rash ; and that such 
being the case, it shall be jire- 
somed that he intended, and his 
liability shall be adjudged ao* 
oordingly, provided that tho 
question arise in a civil action. 
— ^Austin Lect on Jnr., voL 2, 
p. 107. 

(y) Pder v. RusatH, 2 Yem. 
726 ; Martinez v. Cooper, 2 BuiSB. 
198 ; Farrow Y, Bees, 4 Beav. 18; 
Stevens v. Stevens, 2 Ck>ll. 20; 
Worthinffton v. Morgan, 16 Sim. 
647 ; Hewitt v. Loosemore, 9 Ha. 
449; Bayne v. Baker, 1 Giff. 
246; Cdyer v. Finch, 6 H. L. 
905 ; Carter v. Carter, 3 K & J. 
646; Ferry Herrick v. AUwoodf 
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In cases, however, where the contest lies between pai'- ^P- ^• 



ties having merely equitable interests, unaccompanied by 
the legal estate, an equitable mortgagee who either omits 
to get, or who having got, the deeds, gives them up, and 
thereby arms the mortgagor with the means of dealing 
with the estate, as the absolute legal or equitable owner, 
free from any shadow of incumbrance or adverse equity, 
will be postponed to another equitable incumbrancer who 
has got possession of the deeds, and whose equity in other 
respects is of the same nature and quality (z). In 
examining into the relative merits or equities of two 
parties having adverse equitable interests, the court directs 
its attention not only to the nature and conditions of their 
respective equitable interests, but to the circumstances of 
their acquisition, and the whole conduct of each party 
with respect thereto (a). 

No priority can be acquired through the medium of a 
breach of duty (6). Negligence will not be imputed to a 
man for leaving his title deeds in the hands of his soli- 
citor (c), or delivering a transfer of shares and certificates 
to a broker for the purpose of registration (d) ; nor will 
negligence be imputed to trustees for leaving docu- 
ments of title in the hands of one of their number (e), 



2 D. & J. 21 ; Hunt v. Elmea, 2 
D. P. & J. 678; Hopgood v. 
JEmest, 3 D. J. & S. 116. See 
Allen V. Knight, 11 Jur. 627; 
Dowle V. Saimders, 2 H. & M. 
242; but see Layard v. Maud, 
L. E. 4 Eq. 406, per Malins, V-.C. 
(z) AUen Y, Knight, 6 Ha. 
272, 11 Jur. 627; Waldrm v. 
Sloper, 1 Drew, 193; Rice v. 
Rice, 2 Drew, 83; D<m)le v. 
Saunders, 2 H. & M. 242 ; Layard 
V. Maud, L. B. 4 Eq. 397. 



(o) Rice V. Rice, 2 Drew, 80. 

(6) Cory v. Eyre, 1 D. J. & S. 
149. 

(c) lb., Boison V. WiUiamB, 3 
Y. & J. 150. 

{d) Donaldem v. GilloU, L. B. 
3 Eq. 277. 

(e) Cottam v. Eastern Counties 
Railway Co., IJ. & H. 243. See 
Carter v. Carter, 3 K. & J. 647 ; 
Stackhouse v. Countess of Jersey, 

1 J. & H. 721 ; Dodds v. HiUs, 

2 H. & M. 424. 
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Chap. I. or a corporation seal in the hands of their secre- 

In the case of equitable interests in personal estate, or 
choses in action, a purchaser or other incumbrancer, who 
fails to give notice of his interest to the person in posses- 
sion of the fund, will be postponed to an incumbrancer, 
though subsequent in date, who gives notice (9). But 
this rule has no application whatever to real estate. As 
between equitable incumbrancers of real estate, he whose 
security is prior in date, has the better equity. He who 
takes the first security is entitled to priority over a person 
who takes a subsequent security, notwithstanding that 
the latter may have been beforehand in giving the party 
in possession of the estate notice of his security (A). An 
equitable incumbrancer on real estate is not as against 
another equitable incumbrancer postponed by any absence 
of activity in asserting his legal right, except such as 
amounts to fraud (i). 



SECTION ni.— FRAUD TO BE PRESUMED FROM THE IN- 
EQUALITY OF FOOTING OF THE PARTIEa INADE- 
QUACY OF CONSIDERATION. 

Besides that kind of fraud which consists in misrepre- 
sentation, express or implied, there is another which will 
be presumed, when parties to a transaction do not stand 
upon the equal footing on which parties to a transaction 
should stand (a). The general theory of law, in regard to 

(/) Bankoflrdandv, TnuieeB kinSf 2 Dr. & Sm. 8. 

of Evans* Charities, 5 H. L. 409. {h) Jones v. Jones, 8 Sim. 642; 

{g) Dearie v. Hall, 3 Russ. 1 ; Wiltshire v. Rabbits, 14 Sim. 76. 

Loveridge v. Cooper, ib. 30 ; (t) Hooper v. Harrison, 2 K. & 

Foster v. BlacksUme, 1 M. & K. J. 103. 

297; Jlfar^tnv. /S^cZgrwncA:, 9Beav. (a) Edwards v. Meyrick, 2 

333; Etty v. Bridges, 2 Y. & Ha. 68. 
C. 0. C. 486 ; Thompson v. Tom- 
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acts done and contracts made by parties affecting their ^^J' 

rights and interests, being that, in order to bind them 

there must be a free and full consent, and consent being 
an act of reason accompanied with deliberation, transac* 
tions, in which one of the parties is not as free and volun- 
tary an agent as the other, or does not apprehend the 
meaning and effect of what he is doing, want the very 
qualities which are essential to the validity of all trans- 
actions (6). In order that there should be consent, it is 
essential that the consent should be given with reflection 
and with knowledge, freely, without restraint or surprise. 
Fraud, therefore, whether consisting in misrepresentation, 
concealment, violence, duress, or constraint, will nullify 
consent (c). It is upon this principle that when a -person, 
who from his stat© of mind, age, weakness, or other pecu- 
liar circumstances, is incapable of exercising a free dis- 
cretion, is induced by another to do any act, which may 
tend to the injury of himself or his representatives, that 
other shall not be allowed to derive any benefit from his 
improper conduct. '. The equitable inile is of universal 
application that where a man is not a free agent, or is 
not equal to protecting himself, the court will protect 
him (d). 

It is upon the general ground that there is a want of Lnnacy, 
rational and deliberate consent that the contracts of idiots, ^c? ' 
lunatics, and other persons non compotes mentis are gene- 
rally deemed invalid by a court of equity. The mere fact, 
however, that a man is in a state of lunacv, or is even in 
confinement, will not per se induce the court to inteifere, 

(h) Story, Eq. Jur. s. 222. Jr, 215 ; Cashorne v. Barsham, 2 

(c) Toull. Cod. Civ., liv. 3, Beav. 76; Baker v. Monk, 10 
tit. 3, 8. 2, n. 38. Jur. N. S. 691 ; WiUiams v. 

(d) Evans v. LleweUyn, 1 Cox, Bayley, L. K. 1 App. Ca. 200. 
340; Ci-owe v. Ballard, 1 Ves. 

XI 
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I iiibeci- 
liij, luen- 
iu\ incapa- 



if it be distiDctly shown that the transaction was for hb 
own benefit, that no coercion or imposition was used, and 
that he knew cleai'ly what he was doing (e) ; and so an 
executed contract where parties have been dealing faiilj 
and in ignorance of the lunacy, will not be set aside, if 
injustice would be done to the other side and the parties 
cannot be placed in statu quo, or in the position in which 
they stood before the transaction (/). But this rule is not 
applicable to a case where the question is whether the 
deed of a lunatic altering the provisions of a settlement is 
invalid (jj), ' 

The same rule prevails at law. To prove lunacy is not 
enough to avoid a contract A contract entered into bond 
JUle and in the ordinary course of business, is not void by 
reason of one of the parties having been at the time a 
lunatic (h). To vitiate the contract it must appear that 
the other party was aware of the fact of lunacy and took 
advantage of it (?). 

A party claiming under a deed is not bound to prove 
the sanity of the person executing it. The burden of 
proof lies on the other side (k). 

Independently of that degree of imbecility which will 
render a man legally non compos, a conveyance may be 
impeached for mere weakness of intellect, p-ovided it be 



(c) Selby v. Jackson, 6 Beav. 
192, 204. See Towart v. Sellers, 
5 Dow, 231 ; Nelson v. Dun^ 
comhe, 9 Beav. 211 ; Snook v. 
Watts, n Beav. 105; Stedman 
V. HaH, Kay, 607. 

(/) Niell V. Morley, 9 Ves. 
478, 482; Williams v. Went- 
worth, 5 Beav. 323 ; Jacobs v. 
liichards, 18 Beav. 300; Price 
T. Perringfton, 3 Mac. & G. 486; 



Campbell v. Hooper, 3 Sm. & G. 
163. 

{g) Elliott V. Ince, 7 D. M. & 
G. 475. 

{h) Mdton V. Camroux, 4 
Exch. 17. 

(«) Beavan v. M'DonneU^ 10 
Exch. 184. 

{k) Jacobs V. Bichards, IS 
Beav. 305. 
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coupled with other circumstances to show that the weak- Chap. I. 
^ . . Sect. 8. 
ness, such as it is, has been taken advantage of by the 

other party ; but the mere fact that a man is of weak 

understanding or is in intellectual capacity below the 

average of mankind, if there be no fraud, or no undue 

advantage be taken, is not of itself an adequate ground to 

set aside a transaction (I). Till a man be declared legally 

non compos, a deed executed by him is good (m). The 

common law has not drawn any discriminating line by 

which to determine how great must be the imbecility of 

mind to render a transaction void and how much intellect 

is necessary to suppoi-t it (n). The boundaries between 

actual insanity and great mental weakness are so very 

narrow that the court must judge of this in each case 

upon facts and circumstances (o). 

With regard to what shall constitute mental capacity, 

the rule in equity is the same as the rule at law. " There 

cannot," said Lord Hardwicke, in Bennett v. Wade Q)), " be 

two rules of judging in law and in equity upon the point 

of insanity ;" and in Osmond v. Fitzroy (g), the Master of 



(/) Blachford v. Christian, 1 
Knapp, 73; Ball v. Mannin, 3 
Bligh, N. S. 1, 1 Dow. & C?l. 
381. 

(m) Osmond v. Fitzroy, 3 P. 
Wms. 129. See Oartsidey. Isher- 
wood, 1 Bro. 0. C. 659; Jacobs 
v. Richards, 18 Beav. 300. Comp. 
Evans v. Blood, 3 Bix). P. 0. 
G32. 

(»i) Jackson v. King, 4 Cow. 
(Amer.), 207 ; Manhy v. Betvicke, 
3 K. & J. 342. 

(o) Bennett v. Wade, 9 Mod. 
315. Sec White v. Small, 2 Ch. 
Ca. 103; 7?r/Zv. /7ou;«r(7, 9 Mod. 



302; Hudson y. Beauchamp, 3 
Bligh, 20 n.; Addis v. Camp- 
hell, 4 Beav. 401 ; Harrod v. 
Ilarrod, 1 K. & J. 7 ; Longmate 
V. Ledger, 2 Giff. 163; Clarke 
V. Sawyer, 3 Sandf. (Amer.), 
357. See as to want of assent 
arising from partial insanity, 
monomania, delusion, &c., &c.. 
Dew V. Clarke, 5 Buss. 167; 
Waring v. Waring, 6 Moo. P. 
0. 341 ; Creagh v. Blood, 2 J. & 
L. 609. See also Steed v. Calley, 
1 Keen, 620. . 

(p) 2 Atk. 327. 

(7) 3 P. Wms. 130. 

11 2 
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^P^^- the Bolls said there was no such thing as an equitable 

incapacity, where there was a legal capacity (r). 

Intoziea- If a man be drunk to the extent of complete intoxica- 
tion. 

tion, so as to be no longer under the guidance of reason, 

or is in a state of excitement from excessive drinking, 
almost amounting to madness, any transaction which he 
may enter- into while he is in that state is invalid. I( 
however, the degree of intoxication falls short of such 
complete intoxication, he cannot have relief, unless it 
appear that he was drawn in to drink by the contrivance 
of the other party, and that an unfair advantage was 
taken of his situation (s). The rule at law on the subject 
agrees with the rule in equity (t). 
Infiuioy. The rule is the same both at law and in equity with 
respect to the general incapacity of infants to enter into a 
binding contract. A man who enters into a contract 
during his minority is not either at law or in equity bound 
thereby after his majority on the mere ground that with- 
out any false assertion on his part the other party believed 
him to be of age (u). But if an infant by a false and fraudu- 
I [(.lent representation that he is of full age induces a man to 
[M^ enter into a contract with him, he is bound in equity (a?), 

1%!^ {r) See Manhy v. Bewicke, 3 Wend. (Amer.), 526. 

^ K. & J. 342. (0 Oore v. Gihwn, 13 M. & 

(«) Cory V. Cory, 1 Ves. 19; W. 623, 626; M<>lUm v. Cam- 

Cocke V. Clay worth, 18 Ves. 16 ; roux, 4 Exch. 17, 19 ; Eawkitis 

Say V. Barwick, 1 V. & B. 195 ; v. Bo7ie, 4 F. & F. 313. 

Butler V. Muhihill, 1 Bligh, (u) Stikeman v. Dawson^ 1 

137 ; LightfoGt v. Herm, 3 Y. & Deg. & Sm. 105. 

C. 580 ; Nagle v. Baylor, 3 Dr. (x) Cory v. Oertchtn, 2 Madd. 

& War. GO; Shaw v. Thackeray, 40; Wright v. Smwe, 2 Deg. & 

1 Sm. & G. 539; Wiltshire v. Sm. 321; Ex parte Unity Bank, 

Marshall, 14 W. B. 602. See 3 D, & J. 63 ; Hannah v. ffocU/^ 

Addis V. Campbell, 4 Eeav. 401 ; son, 30 Beav. 23. Comp. Ex 

Martin v. Pycro/t, 2 D, M. & O. ^xt r<c Taylor, 8 D. M. & G. 254 ; 

800; Gardner v. Gardner, 22 Nelson v. Stacker, 4 D. & J. 458; 
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although he is not liable at law(y). Infancy is not in ^***Pj* 

Sect. 8. 



equity an excuse for fraud. An infant who is old and 
cunning enough to contrive or carry on a fraud is 
bound in the same manner as if he were an adult («)• 
It is not necessai-y that he should actively encourage 
fraud. It is enough if he be privy to it. If an infant 
knowing his rights stands by and seeing another in treaty 
for the purchase of his estate gives no notice of his title, 
he will not be permitted afterwards to avoid the pur- 
chase (a). An infant cannot be allowed by a court of equity 
to take advantage of his own fraud (6). Where an infant 
had obtained from a creditor of his wife two promissory 
notes, in which he was indebted to him before maiTiage, 
on giving his bond to the creditor, he was ordered to give 
back the notes on his pleading infancy when sued on the 
bond (c). 

At law a married woman is under an absolute incapacity Corerture. 
to bind herself by any engagement. Her separate exist- 
ence is not contemplated, but is merged by the coverture 
in that of the husbscnd. But in equity the case is wholly 
diflferent. Her separate existence, both as regards her 
liabilities and her rights, is acknowledged in equity to the 
extent of the property which she enjoys for her separate 
use. In respect of such property she is capable of dis- " ^i 

but see Sartlett v. WeUs, 1 B. & Hardwicke, Beckett v. Cordley, 

S. 836. 1 Bro. C. 0. 358 ; but see 

(y) Johnson v. Pyc, 1 Sid. Saunderson v. Marr, 1 H. Bl. 

258, 1 Keb. 913; Liverpool 75. 

Adelphi Association v. -Fair- (a) Savage v. Foster, 9 Mod. 

hurst, 9 Exch. 422 ; BartUU y. 37. 

WdU, 1 B. & S. 836. (6) Clarke v. Cohley, 2 Cox, 

(z) WatUy. Cresswdl, 9 Vin. 173. 

Ab. 415 ; Evroy v. Nicholas, 2 (c) lb. See Jones v. Kearney, 

Eq. Ca. Ab. 489 ; Amot v. 1 Dr. & War. 166. 
Biscoe, 1 Yes. 95; per Lord 
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Chap. I. position and of doing other acts, as if she were a femA 

Sect. 8. 



Boh (d). In respect of property not settled to her separate 
use a married woman cannot bind herself in equity in 
matter of contract any more than she can at law, but 
coverture is no excuse in equity for a fraud (e). The 
acquiescence however of a married woman in a transac- 
tion will not bind her, if the person with whom the trans- 
action was entered into knew that she was a married 
woman (/). 
Inequality The principle "which vitiates a contract with an inca- 
between pacitated person has been extended in equity to cases 
contrMt* * where from the peculiar relation which subsists between 
the parties, or from the influence which the one party has 
acquired over the other, the freedom of action which is 
essential to the validity of all transactions is overcome, 
and the equal footing on which parties to a transaction 
should stand is destroyed (g). 
Principle If the relation between the parties is one of a fiduciary 
ings be- nature, transactions between them are watched by a court 
ti'^^'nd" ^^ equity with more than ordinary jealousy. The duty of 
in a fidu- a person who fills a fiduciary position being to protect the 
tiontoea'.h interests which are confided to his care, he may not avail 
°^ ®'* himself of the influence which his position gives him for 
the purposes of his ow^n benefit, and to th^ prejudice of 
those interests which he is bound to protect. It is a rule 
of equity that ;io man can be permitted to take a benefit 
where he has a duty to perform which is inconsistent with 

{d) Murray v. Barlee^ 3 M. & (/) Nicholl v. Jones, 36 L. J. 

K. 220; Vaughan v. Vander^ Ch. 554. 

stegetiy 2 Drew. 379 ; Johnson v. (</) See Casborne v. Baraham, 

OaOagher, 3 D. F. & J. 494. 2 Beav. 76 ; Edwards v. Mey- 

(e) Savage v. Foster, 9 Mod. rick, 2 Ha. 60; Longmate v. 

37 ; Evans v. Bickndl, 6 Ves. Ledger, 2 Giff. 157 ; Barrett v. 

181 ; per Lord Eldon, Vaughan Hartlei/, L. R. 2 Eq. 789. 
V. Vanderdegen, 2 Drew. 379. 
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his acceptance of the benefit (h). Wherever two persons ^"P- J- 

stand in such a relation that, while it continues, confi ■■ — 

dance Ls necessarily reposed by the one and the influence 
which naturally grows out of that confidence is possessed 
by the other, and this confidence is abused or the influ- 
ence is exerted to obtain an advantage at the expense of 
the confiding party, the person so availing himself of his 
position will not be permitted to retain the advantage, 
although the transaction could not have been impeached 
if no such confidential relation had subsisted (t). 

The rule of equity which prohibits a man, who fills a 
position of a fiduciary character, from taking a benefit 
from the person towards whom he stands in such a rela- 
tion, stands upon a motive of general public policy, irre- 
spective of the particular circumstances of the case. The 
rule is founded on considerations as to the difficulty which 
must, from the condition of the parties, generally exist of 
obtaining positive evidence as to the fairness of transac- 
tions which are peculiarly open to fraud and undue influ- 
ence. The policy of the rule is to shut the door against 
temptation {k). 

The rule does not however go the length of avoiding all 
transactions between parties standing in a fiduciary rela- 
tion and thos^ towards whom they stand in such relation. 
All that a court of equity requires is that the confidence 
which has been reposed be not betrayed. A transaction 
between them will be supported, if it can be shown to the 
satisfaction of the court that the parties were, notwith- 
standing the relation, substantially at arms' length and on 

(A) R6bin90}i v. Pdt, 3 P. 69 ; Eohinson v, Pett, 3 P. Wms. 

Wms. 249. 251 ; Beruon v. ITeathonh 1 V. 

(*) TaU V. WiUiajMon, L. E. & C. C, C. . 342 ; Van Epps v. 

2 Gh. App. 61. Van £pps, 9 Paige (Amer.), 

{k) Heme v. Meeres, 1 Vem. 241 ; Aberdeen RaUway Co. v. 

46o ; Ayliffe v. Murray, 2 Atk. Blaikie, 1 Mac<i. 461. 
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^^ J* an equal footing, and that nothing has happened which 

might not have happened, had no such relation existed. 

The hurtben of proof lies in all cases upon the party who 
fills the position of active confidence to show that the 
transaction has been fair. If it can be shown to the 
satisfaction of the court that the other party had compe- 
tent and disinterested or independent advice, or that be 
performed the act or entered into the transaction volun- 
tarily, deliberately and advisedly, knowing its nature and 
effect, and that his consent was not obtained by reason of 
the power of influence to which the relation gave rise, 
the transaction will be supported (I)- A man standing in 
a fiduciarj- relation, if dealing with the confiding party, 
is bound to communicate all the information he has 
acquired respecting the property, the subject of the 
transaction, which it was material for him to know in 
order to enable him to judge of the value of the pro- 
perty (th). 

The principles which govern the case of deaJings of 
persons standing in a fiduciary relation apply to the case 
of persons who clothe themselves with a character which 
brings them within the range of the principle {n), or who 
take instruments, securities, or monies with notice that 
they have been obtained by a person filling % position of a 

(!) Oibton V. Jq/et, 6 Vca. Tw. 316 ; Sillage t. Southre, 9 

278; Qiddtngi v. Oiddingt, 3 Ha. MO; Boghltm -v. HogMon, 

EuSB. 241; NayloT-r. Wtneh, 2 13 Beav. 288; An/rrt/ v. AU- 

L. J, Ch. 133, 7 L. J. Ch. 6 ; frty. 1 Mac. & O. 99; SmflA v. 

ITunter v. Aikini, 3 M. & K. Kay, 7 H. L. 750; Skoda v. 

U3 ; Ca*bomt v. Bitriham, 3 BaU, L. E. 1 Ch. App. 252 ; 

Beav. 79; Tanner y. Elworthy, Tatt v. Wmiamton, L. E. 2 Ch. 

4 Baav. 487 ; OreerJaw v. King, App. 65. 

10 L. J. Ch. 120 ; Edwardt y. (m) lb. 

Mtyrkk, 2 Ha. 60; Waltr* v. (n) Tatt \. WiUiamKm, L. E. 

Bailey, 2 T. & 0. C. C. 219 ; 2 Cli. App. O^S. 

Kuighl v< Marjoribatilti, 2 H. & \ 
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fiduciary character from a person towards whom he stands gj*?' J* 

in such relation (o). 

In judging of the validity of transactions between per- 
sons standing in a confidential relation to each other, the 
material point to be considered is whether the person 
conferring a benefit had competent and independent 
advice. The age or capacity of the person conferring the 
benefit and the nature of the benefit arc of little impor- 
tance in such cases. They are important only where no 
such confidential relation exists (p). The general prin- 
ciple, however, as to the incapacity of a person who stands 
in a fiduciary relation to take a benefit from the party 
towards whom he stands in such a relation, admits of some 
limitation. A mere trifling gift to a person standing in a ^ 
confidential relation, or a mere trifling liability incuiTed 
in favour of such person, cannot stand in the same position 
as a gift of a man's whole property, or a liability involv- 
ing it, would stand in. In such cases the court will not 
interfere to set them aside upon the mere fact of a con- 
fidential relation and the absence of proof of competent 
and independent advice. The court requires, before it will 
undo the benefit conferred, some proof not merely of in- 
fluence derived from the relation, but of mala fides, or of 
undue or unfSir exercise of the influence (q). 

After the termination of the fiduciary relation, it is 
open to the parties to deal on the same terms as 
strangers (r) ; but if a relation of confidence be once 

(o) Ardglasae v. Pitt, 1 Vem. App. 260. 

238; Molony v. Keman, 2 Dr. {p) Rhodes v. Bate, L. E. 1 

& War. 31 ; Espey v. Lake, 10 Oh. App. 252. 

Ha. 260; Berdoe v. Dawson, {g) lb. SeeBeculeyY^Magrath, 

Si Beav. 603 ; Jtol/e v. Gregory, 2 Sch. & Lef. 35. 

34 L. J. Ch. 274 ; Wijse v. Lnm- (r) Tate v. Williamson, L. E. 

hert, 16 Ir. Ch. 379. Comp. 2 Ch. App. 65; soo Beaden v. 

Modes v. Bate, Ij. E. 1 Ch. King, 9 Ka. 632. 
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^^- J- established, either some positive act or some complete case 
of abandonment must be shown in order to determine it. 



The mere fact that the relation is not called into existence 
is not sufficient of itself to determine it (s). If the con- 
fidential relation between the parties has not terminated 
at the commencement of the negotiation, the principles 
which govern the case of dealings between parties stand- 
ing in a fiduciary relation continue to operate (Q. Although 
indeed the confidential employment may have ceased, the 
' disability will continue so long as the reasons on which it 
is founded continue to operate (u), A man, for instance, 
who has in the course of a fiduciary employment acquired 
some peculiar knowledge as to the property of his em- 
ployer cannot, after the cessation of the relation, use the 
knowledge so acquired for his own benefit and to the 
prejudice of the other (x). But although a person may 
have been employed or consulted on one occasion, this 
will not of itself constitute a confidential relation in 
respect of a subsequent transaction, occurring at a future 
and somewhat distant time (y). 
Dealinss A common instance of the application of the rule that 
tru8te«\nd ^ ^^^ ^^^ ^^^^ * position of a fiduciary character cannot 
cestui que derive a benefit from the person towards whom he stands 
in such relation is in the case of actual tioistees. It is the 
duty of a trustee to use his best exertions for the advan- 
tage of the cestui que trust. He may not place himself 
in a situation in which his interests will come into conflict 
with that which his duty requires him to do. Any per- 
sonal benefit which he may gain by availing himself of 

(«) Bhodes v. BaU, L. E. 1 Fin. 657. 
Ch. App. 260. (x) lb. ; ffotman v. Loynes, 4 

(0 Tate V. WiUiaTMon, L. E. D. M. & G. 270. 
2 Ch. App. 65. (y) Ithodes v. Bate, L. R, 1 

(u) Carter v. Palmer, 8 CI. & Ch. App. 259. 
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his fiduciary character must be acquired by a dereliction Chap. I. 

of duty and will enure for the benefit of the trust 

estate (0). There is no more sacred rule of equity than 
that a trustee cannot so execute a trust as to have 
the least benefit from it himself (a) The restraint on 
any personal benefit to the trustee is not confined to his 
dealings with the estate, but extends to remuneration for 
services and prevents him from receiving anything beyond 
the payment of his expenses, unless there be an express 
stipulation to the contrary (6). There may be cases in 
which the court will establish an agreement made with a 
trustee for a ceilain allowance beyond the term of his 
trust, but the court will be extremely cautious and wary 
in doing so. The court looks upon tnists as honorary and 
a burden on the honour and conscience of the party 
and not as taken with mercenary motives (c). 

But there is no rule which incapacitates a trustee from 
dealing with the cestui que trust in respect of the trust 
estate. A trustee for sale may purchase the trust estate, 
if the cestui que trust fully and clearly understands with 



(z) Holt V. IloUy 1 Ch. Ca. 
190; Ex parte Lacey, 6 Ves. 
625; Ex parte JameSt 8 Ves. 
337, 344 ; D'Alhiac v. D'Albtac, 
16 Ves. 123; HamilUmy. Wright ^ 
9 CI. & Fin. Ill; BroughUm v. 
BroughUm, 5 D. M. & G. 164; 
Vaughton v. Noble, 30 Beav. 34 ; 
Crosskai V. B<nver, 32 Beav. 86. 
A lease obtained by a trustee or 
executor in his own name, even 
in the absence of fraud, and 
upon the refusal of the lessor 
to grant a new lease to the 
cedui que trust, shall be held 
upon trust for the person en* 
titled to the old lease. Keech 



V. SamJ/ard, Sel. Ca. Ch. 61; 
White V. Tudor, L. C. vol. 1, p. 
40. 

(a) Forbes v. Eok, 2 Cox, 
116. 

{b) Bobinson v. FeU, 3 P. 
Wms. 249 ; Moore v. Frowd, 3 
M. & C. 46 ; Bainbrigge v. Blair, 
8 Beav. 588; Broughton v. 
Broughton, 5 D. M. & Ot. 160 ; 
Harbin v. Darby, 28 Beav. 325 ; 
CrosskiU v. Bower, 32 Beav. 86 ; 
Barrett v. Hartley, L. E. 2 Eq. 
789. 

(c) Ayliffe v. Murray, 2 Atk. 
59. 
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a*p. I. whom he is dealing and oiakes no objection to the trans- 

action, and the trustee fairly and honestly discloses all 

that he knows respecting the property and gives a just 
and fair price, and does not seek to secure surreptitiously 
any advantage for himself (rf). But the transaction be- 
comes impeachable, if there is any secret or underhand 
dealing on the part of the trustee. However fair it may 
he in other respects, the transaction cannot be supported, 
if the cestui que trust does not clearly and distinctly 
understand that he is dealing with the trustee. A trustee 
cannot under any circumstances he allowed to deal with 
himself on behalf of the cestui que trust surreptitiously 
and without his knowledge and assent It is immaterial 
that he may take no advantage from the bargain. It may 
be that the terms on which he attempts to deal with the 
trust estate are as good as could have been obtained from 
any other quarter. They may even be better, but so 
inllexible is the rule, that no inquiry can be made as to 
thi fairness or unfairness of the transaction. It is enough 
that the act has a tendency to interfere with the duty of 
protecting the trust estate which the trustee has taken 
upon himself to perform. The policy of the rule is to 
filmt the door against temptatioa It makes no matter 
whether the transaction relates to real estate, or person- 
alty, or mercantile matters, for the disability arises not 
from the subject matter, but from the obligation under 
which a trustee lies to do his utmost for the cestui que 



{d) Aylifft T. Murray, 2 Atk. Morte v. Jloyal, 12 Vos. 333 ; 

SO; eiarftev. aiBdiVe, 2Ed, 134; Douma V. Ortatbroeic, 3 Uor. 

Eipartt Lacey,6Yea. 626; Ex 206; EnigM v. Matyoribankt, 2 

parte Jama, 8 Yea. 348 ; C<^<t Mao. & G. 10 ; Jte M'Eenna, 13 

V, Trttotkitk, 9 Vo8. 246; Ex Ir. Ch. 239; Lvff v. Lord, 11 

jwfte Bennett, 10 Vas. 381 ; Jur. N. 8. 50 ; Dover v. Buck, 

Handail r. Erringion, ib. 422 ; ib. 580. 
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tr^ust (e). It makes no clifference in the application of C*>*P- 1- 

the principle that the sale was by public auction (/), or 

tbat the purchase was made through another person (g), 
or that the purchase was made from a co-trustee (It), or 
that the trustee may have purchased as agent for another 
person (i), or that a third person may by previous arrange- 
ment with the trustee have been the purchaser in trust 
for the separate use and benefit of the wife of the trustee (i). 
Tlie application of the principle is however limited to 
dealings with the trust estate. In all matters unconnected 
-with the subject of the trust the parties are fully compe- 
tent with each other as strangers (I), 



(c) Fox V. Macreth, 2 Bro, 

C. C. 400, 2 Cox, 320, 4 Bro. 

P. C. 258 ; Ex parte Laeey, 6 Yes. 

627 ; Ex parte James, 8 Ves. 

348 ; Ex parte Bennett, 10 Ves. 

394 ; Randall v. Errington, ib. 

423; Att.'Gen. v. Earl of 
Clarendon, 17 Ves. 500; Ore- 

gory v. Gregory, Coop. 201 ; 
Woodhouee v. Meredith, 1 J. & 

W. 222 ; Baker v. Carter, 1 Y. 
& C. 250; Qrwer v. Hugdl, 3 
Buss. 428; Bailey v. Wathins, 
cit. 6 Bligh, 275; Re Bloye's 
Trust, 1 Mac. & G. 490, affd. 
as Lewis y. niUman, 3 H. L. 
607 ; Knight v. MarforibanJcs, 2 
Mao. & G. 12; Jlamilton y. 
Wright, 9 a. & Fin. Ill; 
Ingle y. Richards, 6 Jur, N. S, 
1178; Fopham v. Exham, 10 Ir. 
Ch. 440 ; Aberdeen Railway Co» 
y. Blaikie, 1 Maeq. 461 ; Par- 
kinson y. Hanhury, 2 D. J. & S. 
450 ; Ridley y. Ridley, 34 L. J. 
Ch. 463 ; Fratiks y. BvUam, 37 
L. J. Oh, 155. 



(/) Campbell y. Walker, 5 
Ves. 678 ; Ex parte James, 8 
Ves. 348 ; Ex parte Bennett, 10 
Ves. 393; Sanderson y. Walker, 
13 Ves. 602; York Buildings 
Co. V. M*Kenzie, 8 Bro. P. C. 
42, 3 Pat. Sc. Ap. 378 ; Bailey 
y. Watkins, cit. 6 Bligh, 275; 
Doivnes y. Orazebrook, 3 Mer. 
207 ; Grover y. Hugell, 3 Buss, 
428 ; Lawrence y. Galsworthy, 3 
Jur. N. S. 1049; Adams y. 
Sworder, 2 D. J. & S. 44. 

{g) Sanderson y. Walker, 13 
Ves. 602; Adams y. Sworder, 2 
D. J. & S. 44. 

(h) Hall y; Noyes, cit. 3 Ves. 
748, 3 Bro. C. C. 483 ; Whichcote 
y. Laurence, 3 Ves. 740. 

(t) Ex parte Bennett, 10 Ves, 
381, 400 ; Gregory y. Gregory, 
Coop. 201; Ex parte Grylls, 2 
Dea. & Ch. 290. 

{k) Davoue y. Fanning, 2 
Johns. Ch. (Amer.), 252. 

(Q Knight v. Mttrjoribanks, 2 
Mac. & G. 12, 2 H. & Tw. 308. 
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Nor will the principle operate after the relation of 
trustee and cestui que trust is clearly dissolved, but a 
man who has been a trustee cannot, after the termination 
of the relation, be allowed to avail himself for his own 
benefit, and to the prejudice of the party for whom he 
has been trastee, of any information which he may have 
acquired during the existence of the relation (rti). Sub- 
ject to this limitation a man who has acted in a fiduciary 
character may, on divesting or discharging himself of the 
trust, purchase the property in respect of which be has 
filled a fiduciary position (n). If a man cannot by an act 
of his own discharge himself of the trust so as to enable 
him to purchase, the court will, under particular circum- 
stances, divest him of the character and enable him to 
purchase (o). If the trust property is taken entirely out 



(m) Ex parte Lacey, 6 Ves. 
627 ; Coles v. Trecothick, 9 Ves. 
246 ; Ex parte Bennett, 10 Ves. 
394; Morw v. Royal, 12 Ves. 
373. See Hamilton v. Wright, 9 
CI. & Fin. Ill; Ildman v. 
Loynes, 4 D. M. & Or. 270. 

(n) Ex parte James, 8 Ves. 
337; Sanderson v. Worker, 13 
Ves. 601 ; Dowries v. Orazebrook, 
3 Mer. 200; Bartholemew v. 
Leech, 7 Watts (Ainer.)» 472. 
See Stacey v. Elph, 1 M. & K. 
195 ; AiLstin v. Chambers, 6 CI. 
& Fin. 1. The expression 
** shaking off" the character of 
trustee, or '* dissolving the 
relation** of trustee, used in 
some of the cases, does not seem 
to amount to more than that 
the transaction takes place with 
the consent of the parties bene- 
ficially interested. Er parte 



James, 8 Ves. 352; Cofcs v. 
Trecothick, 9 Ves. 234, 246; 
Morse v. Royal, 12 Ves. 373; 
Downes v. Qrazebock, 3 Mor. 
208; Chalmer v. Bradley, 1 J. 
& W. 68. In Austin v. Cham- 
hers, 6 CI. & Fin. 1, where it 
was said that a man might, on 
shaking off the character of a 
trustee, purchase the trust es- 
tate, the solicitor was not em- 
ployed in the sale by his dient, 
and was himself a judgment 
creditor. A trustee cannot be 
allowed to purchase the trust 
estate by his retirement from 
the trust with that object in 
view. Spring v. Pride, 12 W. 
B. 510. 

(o) Campbell v. Walker, 5 Ves. 
68 1 . See Ex parte James, 8 Ves. 
348; Sanderson v. Walker, 13 
Ves. 602 ; Mulvany v. Dillon, 1 
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of a man's hands and all his authority over it put an end ?*?• J- 

Seci. 3. 



to by the interposition and act of law, as in the case of a 
sale by execution, there is no reason why he should not be 
able to purchase. The principle upon which a trustee is 
debarred from purchasing the trust estate does not apply 
to such a case (p). The assignee of an insolvent debtor, 
for instance, may purchase the debtor's estate when sold 
by the sheriff (q). So also a creditor taking out execution 
may purchase the property upon a sale by the sheriff (r). 
Sut a man standing in a fiduciary character with respect 
to property cannot be allowed to purchase the property at 
a judicial sale, unless the entire responsibility of obtaining 
tLe highest price has been taken out of his hands (a). If 
Ue continues under any duty in respect of the subject- 
matter of the sale, he is incapacitated from purchasing (t). 
Nor will the transaction be allowed to stand, if there 
appears to have been any unfairness in his . conduct with 
regard to the sale (u). 



Ba. & Be. 418 ; Ex parte Ear- 
riaon. Buck, 11 ; Ex parte Bage, 
4 Madd. 460; Anon., 2 Buss. 
350; Ex parte Morland, Mont. 
& M. 76. 

{p) Prevost V. Qratz, Peters 
0. C. (Amer.), 378; Fish v. 
SarheTy 6 Watts & Serg. (Amer.), 
18. See Ex parte Farley^ 3 Dea. 
& Ch. 110; Austin y. Chamhere, 
6 01. & Fin. 1 ; Beaden v. King^ 
9 Ha. 499. Ck)mp. York Build- 
ings Co, v. M^Kenzie^ 3 Pat. So. 
App. 398. 

4) FUk V. 8arhery 6 Watts & 
Serg. (Amer.), 18. See Ex parte 
Morland, Mont. & M. 76. 

(r) Stratford v. Twynamy Jac. 
418; Chambers v. Watere, 3 
Sim. 42 ; S. C. Watera v. Oroom, 



11 a. & Fin. 684. See ffawley 
V. Cramer, 4 Cow. (Amer.), 
717. Comp. Lord Cranatown v. 
Johnstone, 3 Yes. 182, 5 Yes. 
277. 

(«) Van Eppa v. Van Epps, 9 
Paige, Ch. (Amer.), 237 ; Jewttt 
V. Miller, 6 Seld. (Amer.), 402. 
See York Buildifiga Co. v. M^Ken- 
zie, 3 Pat. Sc. Ap. 398; Ex 
parte Morland, Mont. & M. 76 ; 
Ex parte Farley-, 3 Dea. & Ch. 
110. 

{t) Fi4ik V. Sarher, 6 Watts & 
Serg. (Amer.), 18. See Ex parte 
Morland, Mont. & M. 76; Ex 
parte Bennett, 10 Yes. 393 ; Ex 
parte Farley, . 3 Dea. & Ch. 
110. 

(tt) Lord Cranstown v. John^ 
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The principle which affects dealings between trustee 
and cestui que trust is not confined to trustees properly so 
called, but extends to other persons invested with a like 
fiduciary character : such as executors and adminis- 
trators (x) ; assignees of a bankrupt (y) ; commissioners of 
bankrupts and other judicial officers (z) ; committees of 



itone, 3 Vo8. 182, 5 Ve^. 277; 
Perem y. Johruan, 3 Sm. & O. 
419. 

(x) ffaU V. HalleU, 1 Cox, 
134 ; KiUiek v. Flexney, 4 Bro. 
C. C. 161 ; Wation v. Toone, 6 
Madd. 153; Baher v. Carter, 

1 Y. & 0. 250 ; Groves v. Pcr- 
kins, 6 Sim. 576; Pickering v. 
Pkhenngy 2 Beav. 31 ; Wedder- 
bum y. WedderburUf 4 M. & C. 
41 ; Barton y. ffassard, 3 Dr. & 
War. 461 ; AU/rey v. All/rey, 1 
Mac. & G. 87 ; Smedley y. Var" 
ley, 23 Beay. 359 ; Prideaux y. 
Lonsdale, 1 D. J. & S. 433. 

(y) £« 'parte Reynolds, 5 Ves. 
707; Ex parte Hughes, 6 Yes. 
617; Ex parte Laofy, ib. 625; 
Ex parte James, 8 Ves. 337; 
Ex parte Bennett, 10 Ves. 381 ; 
He Browne, 7 Ir. Ch. 274; 
Podey y. Quilter, 2 D. & J. 327. 
See Adams y. Siuorder, 2 D. J. 
& S. 44. Leaye' may be given 
by the court to the assignees to 
purohaso the bankrupt's estate. 
Ex parte James, 8 Ves. 348 ; Ex 
parte Harrison^ Buck, 17; Ex 
parte Bage, 4 Madd. 460 ; Anon,, 

2 Buss. 350 ; Ex parte Strle, 1 
Gi. & Ja. 187 ; Ex parte Beau- 
mont, 1 Mont. & A. 304. In 
one case an assignee was re* 
moyed in oitier that he might 



bid at a sale of the hankrapt's 
estate. Ex parte Perks, 3 M. 
D. & Deg. 385. The lesTO 
must be preyioualy obtained. 
Before the court wiU entertain 
any such application on the part 
of the assignee, he must first 
obtain the consent of the credi- 
tors, at a meeting called for the 
purpose of enabling them to 
assent to or dissent finom the 
proposed purchase: Ex parte 
M(dineux, 4 D. & C. 461 ; Anon., 
2 Buss. 350 ; and eyen then the 
court will not make the order, 
except under yery special cir- 
cumstances. Ex parte Hodgson, 
1 Gl. & J. 14; Ex parte Towne, 4 
D.& 0.519. In a case where the 
court refused to allow an assignee 
to bid, he was allowed to name 
the piice he would giye, if the 
property was not sold by auc- 
tion, and afterwards to buy at 
that price. Ex parte Holyman, 
8 Jur. 156. If a purchase by 
an assignee be found beneficial, 
it may be confirmed by the 
court. Ex parte Gore, 6 Jur. 
1118, 7 Jut. 136. 

(z) Ex parte James, 8 Vee. 
338 ; Ex parte BenneU, 10 Ves. 
381. See Campbell y. Pennsyl- 
vania Li fe Insurance Co, , 2 TVliart, 
(Amer.), 53. 
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lunatics (a) ; governors of a charity (6) ; receivers (c) ; direc- Sjf'o^ 

tors of a railway or other company (d) ; to arbitrators (e) ; 

to a member of a corporation taking a lease of the 
corporate property (/), and many other cases (g^). The 
disability extends in general to all persons who being 
employed or concerned in the affairs of another acquire 
a knowledge of his property (A). Partners in business of 
an assignee in bankruptcy are equally disqualified from 
purchasing as the assignee himself (i). 

The principle does not, however, apply to the case of a 
mortgagee dealing with the mortgagor (k), nor to the case 
of a puisne mortgagee buying the mortgaged property 
from a prior mortgagee under the exercise of his power of 
sale (t) ; nor to the case of a tenant for life purchasing 



(a) Wright v. Proud, 13 Vos. 
136. 

(J) AU.'Oen. v. Lord Claren- 
don, 17 Ves. 500. 

(c) Alvm v. Bond^ 1 Fl. & 
Kel. 196; Eyre v. McDonnell, 

15 It. Ch. 534; BoddingUm v. 
Langford, ib. 558. 

{(d) Benson v. ffeathom, 1 Y. 
& C. 0. C. 326 ; York and North 
Midland Bailway Co, v. Hudson, 

16 Beav. 485; Oreai Luxem^ 
tourg Bailway Co. v. Magnay, 
25 Beav. 587 ; OaskeU v. Cham- 
hers, 26 Beav. 360; Aberdeen 
Bailway Co, v. BlaikiCy 1 Macq. 
461 ; Ex parte HUl, 32 L. J. 
Ch. 154; 8packman'» Case, 34 
Ij. J. Ch. 321. 

(e) Blennerhassett v. Day, 2 
Ba.&Be. 116. 

(/) Att.-Oen, V. Corporation 
of Caahd, 3 Dr. & War. 294. 

{g) See Ex parte Morgan, 12 



Ves. 6 ; Orover v. EugeU, 3 Buss. 
428 ; Oreenlaw v. Hugell, 3 Beav. 
49 ; Beaden v. King, 9 Ha. 499 ; 
Dimes v. Proprietors of Grand 
Junction Bailway Co,, 3 H. L. 
759; Denton v. Donner, 23 
Beav. 285 ; Be Bonayne*s Estate, 
13 Jr. Ch. 444. 

{h) Sug. V. & P. 587, 14th 
ed. supra, p. 104. 

(t) Ex parte BumeU, 7 Jur. 
116. 

{k) Knight v. Marforihanks, 2 
Mac. & G. 10, 2 H. & Tw. 308; 
Dobson V. Land, 8 Ha. 220; but 
comp. Hickes v. Cooke, 4 Dow. 
16; Downes v. Orazebrook, 3 
Mer. 200 ; Be Bloye*s Trust, 1 
Mac. & G. 490; Bohertson v. 
Norris, 1 Giff. 421; Ford v. 
Olden, L. E. 3 Eq. 461. 

(Q SJiaw V. Bunny, 2 D, J. & 
S. 468 ; Kirkwood v. Thompson, 
ib. 613. 
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enable him to form a judgment in the matter, and he 
must in particular be able to show that a just and fair 
price has been given (a). He should, indeed, be prepared 
to show how the contract was entered into, who made the 
first offer, and what were the circumstances attending the 
transaction (6). The possibility of a speculative or contin- 
gent advantage does not fall within those communications 
which a solicitor is bound to disclose to his client, if the 
transaction has been in other respects fair, and the point 
was as much open to the observation of the one party as 
the other (o). K a solicitor be employed as an agent for 
sale or purchase, he may not purchase from or sell to him- 
self surreptitiously without the knowledge or consent of 
his client (d). If the sale be under a decree of the court, 



(a) (Hb9on v. Jeyes^ 6 Vos. 
277 ; MonJk^quieu v. Sandys, 18 
Ves. 302 ; Cane v. Lord AUen, 
2 Dow. 294 ; Morffan y. Lewes, 
4 Dow. 29, 47 ; MoUmy v. 
r Estrange, Beat. 406; Cham- 
pion Y. Bighy, Taml. 421, 9 L. 
J. Ch. N. S. 211 ; Uppinffton v. 
Bullen, 2 Dr. & War. 186 : Ed- 
wards V. Meyrickf 2 Ha. 60; 
Higgins y. Joyos, 2 J. & L. 282 ; 
Spencer v. Topham, 22 Beav. 
673; Holman y. Loynes, 4 D. 
M. & G. 270 ; Hesse y. Briant, 
6 D. M. & G. 623; Savery y. 
King, 5 H. L. 627 ; Twnsan y. 
Judge, 3 Drew. 306; Barnard 
y. Hunter, 2 Jur. N. 8. 1213; 
Knight v. Bowyer, 2 D. & J. 
421, 446; Oresley y. Mousley, 4 
D. & J. 78, 3 D. P. & J. 433 ; 
Lyddon y. Moss, 4 D. & J. 104 ; 
Morgan y. Higgins, 1 Giff. 270 ; 
Crowdy y. Day, ib. 316 ; Fear- 



son y. Benson, 28 Beav. 599; 
Marguis of Clanrioarde y. Hen- 
ning, 30 Beav. 176; BeaU y. 
BiUing, 13 Ir. Ch. 250; Othbe 
y. Daniel, 4 Giff. 1 ; Adams y. 
Sworder, 2 D. J. & S. 44 ; 
Rhodes y. Bate, L. E. 1 Ch. Ap. 
262. 

(6) Jones y. Price, 20 L. T. 
49 ; see Rhodes y. Bate, L. B. 1 
Ch. Ap. 262 ; see also Moore y. 
Prance, 9 Ha. 299, where a deed 
was set aside though the soli- 
citor derived no benefit from it. 

(c) Edwards y. Meyriek, 2 Ha. 
60; see Montesquieu y. Sandys, 
18 Ves. 302; Bamsbottwn y. 
Parker, 6 Madd. 6 ; Holman y. 
Loynes,4: D. M. & G. 270; 
Wentuforth y. Lloyd, 32 Beav. 
467. 

{d) Ex parte James, 8 Yee. 
362 ; Ex parte Bennett, 10 Yes. 
881 ; CaneY, Lord Allen, 2 Dow. 



IN A FIDUCIAKY POSITION. 



117 



a solicitor employed in the cause, who wishes to purchase, Chap. I. 

should first obtain leave of the court (e). A solicitor em '- 

ployed in the sale of an estate should not bid for the 
estate though it may be merely for the purpose of pre- 
venting it going at an undervalue, unless he first obtain 
the leave of the court to do so. If he do so without the 
leave of the court and there is no higher bidder, he may, 
if the court thinks proper, be held to the purchase (/). 

The rule that a solicitor who deals with a client is 
bound to .prove the fairness of the transaction applies 
with peculiar force where the client is placed at a disad- 
vantage firom his being indebted to the solicitor, and gives 
him a security for the debt (g). If, however, the court is 
satisfied that the transaction has been on the whole fair 
and reasonable, and that no undue advantage has been 
taken, it will be supported, although there may have been 
some irregularities attending it (A). A solicitor who 



294 ; Rhodes v. Beauvoir, 6 Bligh, 
195; Sidny v. JRanger, 12 Sim. 
118 ; Bloi/e's Trust, 1 Mac. & G. 
488 ; Leufis v. HiUmany 3 H. & 
L. 607 ; TyrrellY. Bank of Lon- 
don^ 10 H. L. 26, 44; Adams 
V. Suwrder, 2 D. J. & S. 44. 

(e) Sidny T. Banger, 12 Sim. 
118. 

(/) Nelthorpe v. Pennymany 
14 Ves. 517. 

{g) Proof V. HineSy ca. t. 
Talb. 115 ; WahnsUy v. Booth, 2 
Atk. 29 ; Drap&f^s Co, v. Davis, 
ib. 295 ; Ward v. Eartpole, dt. 

3 Bligh, 470; NeumuznY, Payne, 
2 Ves. Jr. 200 ; Cooke v. Setree, 
1 V. & B. 126 ; Daly v. KeOy, 

4 Dow. 417, 430; Ccuhome v. 
Barsham, 2 Beav. 76; Cham- 
jpion V. Bigby, Taml. 421, 9 L. 



J. Oh. N. S. 211; Bellamy v. 
Sabine, 2 Fh. 425; Lawless v. 
Mansfield, 1 Dr. & War. 557 ; 
Uppington v. BuUen, 2 Dr. & 
War. 185 ; Edwards v. Meyrick, 
2 Ha. 60 ; Shaw v. Neale, 20 
Beav. 157 ; Coleman v. Mdlersh, 
2 Mao. & G. 309; Hoknan v» 
Loynes, 4 D. M. & G. 270; 
Lyddony. Moss, 28 Beav. 598; 
see Jones v. Thomas, 2 T. & 0. 
498 ; Morga/n v. Higgins, 1 GKflf. 
270; Re Foster, 2 D. P. & J. 
110; Be Pugh, 1 D. J. & S. 
673. 

{JC) Jones V. Boberts, 9 Beav* 
419; Blagrave v. Bouth, 8 D. 
M. & G. 621; see Cooke v. 
Setree, 1 V. & B. 126 ; PUmder- 
leath V. Frazer, 3 V. & B. 174; 
Lawless v« Mansfisld, 1 Dr. & 
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advances money to or has dealings with a client must be 
able to prove the advance of the money by some other 
evidence than the instrument creating the security (i). A 
solicitor cannot, under any circumstances, take security 
from his client for future costs (A:), or for monies to be 
advanced for the purposes of a cause (Q ; but a security 
given by a client to his solicitor for past costs or for 
monies actually due will be supported if Ixm&Jide (m). 

The statement of an untrue consideration in a deed of 
purchase or sale between attorney and client is fatal to the 
deed. The court will never support a deed where an attor- 
ney is purchaser and the consideration is untruly stated (n). 

The rule which throws upon a solicitor dealing with his 
client the burthen of proving the fairness of the trans- 
action is not confined to cases where the solicitor is 
actually employed at the time, but may extend to cases 
where a solicitor has in the course of his employment on a 
previous occasion acquired or had the means of acquiring 
any peculiar knowledge as to the property (o). As a 
general rule, however, it no longer applies after there has 
been an entire cessation of the relation {p) ; nor will it 



War. 567; Stedman v. CoUeH, 
17 Beav. 608; Moss v. Bain- 
hrigge, 6 D. M. & G. 292 ; see 
Cheslyn v. 7)a%, 2 Y. & 0. 
170 ; oomp. Lyddon v. JIfoM, 4 
D. & J. 104. 

{%) Morgan v. Lewes, 4 Dow. 
46 ; Morgan v. Evans^ 3 CI. & Fin. 
195 ; Lawless y. Mansfield, 1 Dr. 
& War. 667 ; Oresley v. MotiS' 
ley, 3 D. F. & J. 433 ; see Jones 
V. Tkomasy 2 Y. & C. 498 ; Stain- 
ton V. Carron Co, 24 Beay. 352. 

{k) Jones v. Tripp, Jac. 322 ; 
Williams v. Piggott, ib. 598; 
Booth T. Creswickcy 13 L. J. Ch. 



217; Coleman y. MeOersh, 2 
Mac. & G. 309; see Fiieher t. 
Bigby, 9 Pri. 79. 

(?) UppingUm v. BuUen, 2 Dr. 
& War. 184. 

(m) Cheslyn y. Dolby, 2 Y, & 
0. 170 ; Edioards y. Meyrick, 2 
Ha. 60. 

(n) Uppington y. BuUen, 2 Dr. 
& War. 184; see Holman y. 
Loynes, 4 D. M. ft G. 270. 

(o) Holman y. Loynes, 4 D. 
M. & G. 270 ; Gibbs y. Daniel, 
4 Giflf. 1 ; see (kurter y. Palmer, 
8 a. & Fin. 657, 707. 

{p) Qibrntn y. Jeyes^ 6 Vee. 
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apply in cases where the transaction is entirely uncon- Chap. I. 

nected with the duty of the attorpey (g). Nor will it 

apply with the same force where the relation though 
not terminated has been loosened and the influence con- 
sequent on the relation which formerly existed between 
the parties is not subsisting in its full and perfect 
force (r). The solicitor of a plaintiff out of whose hands 
the property is entirely taken by act of law, as upon a 
sale by execution, is not debarred from purchasing the 
property in execution. Neither the defendant in the 
execution nor a third person can object to the validity of 
the transaction ($), But as between him and his client, 
the transaction is not valid, if the sum given by him is 
insufficient to satisfy the debt, unless the client assents to 
the purchase. If, however, the purchase-money is suffi- 
cient to pay the debt of the client, the latter cannot object 
to the transaction (t). 

The rule which throws upon a solicitor dealing with his 
client the burthen of proving the fairness of the transac- 
tion applies to the case of voluntary agreements, and not 
to a case where the solicitor is in the hostile attitude of an 
urgent and pressing creditor (u). Nor does the nde 
apply, where the transaction is totally disconnected with 
the relation and concerns objects and things, not em- 



277 ; Wood v. Ihwnes, 18 Ves. 
120; Montesquieu v. Sandys, ib. 
313; CaneY.LordAUen,2'Doiw. 
289; Moes v. Bainbrigge, 6 D. 
M. & G. 292 ; see Deni v. Ben- 
nett, 4 M. & 0. 269, 277 ; Carter 
V. Palmer, 8 CI. & Fin. 667; 
Blagrave v. Bouth, 8 D. M. & 
G. 620. 

. {q) See Jonea v. Thomaa, 2 Y. 
& C. 519. 
(r) Mom v. Bainhrigge, 6 D. 



M. & G. 292. 

(«) Howell V. Baker, 4 Johns. 
Oh. (Amer.), 121 ; HawUy v. 
Cramer, 4 Cow. (Amer.), 717; 
see Austin v* Chambers, 6 01. & 
Fin. 1, su^ra, p. 110. 

(<) Hawley v. Cramer, 4 Cow. 
(Amer.), 717. 

(t^) Johnson V. Fesenmeyer, 3 
D. & J. 13 ; Pearson v. Benson, 
28 Beav. 599 ; see Moss v. Bain- 
hrigge, 6 D. M. & G. 292. 
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^P- ^' braced in or affected by or dependent upon that rela- 

tion (v). The fact that the purchaser may be a solicitor, 

and that the vendor had no legal adviser, there having 
been no previous relation of solicitor and client between 
them, does not bring the case within the ordinary rule of 
the court in such cases (^). 

The rule with regard to gifts by a client to his solicits 
is much stricter than the rule with regard to other deal- 
ings between them. Gifts from a client to a solicitor 
during the existence of the relation appear, upon the 
balance of authorities, to be absolutely invalid upon 
grounds of pubUc policy : nor can a gift by a client to a 
solicitor after the cessation of the relation be supported 
unless the influence arising from the relation may be 
rationally supposed to have ceased also (^). There is no 
difference in principle between a gift to a man's wife and 
a gift immediately to himself, if the gift to the wife be 
affected by undue means on the part of the husband {z). 
The rule in respect to benefits conferred by will is dif- 
ferent. A solicitor may take a benefit under the will of 
a client, although he may himself have prepared it, if no 
undue influence was exerted by him over the testator (a). 



(v) M(mixiK[ULienk v. Sandy By 18 
Yes. 313; Jonea v. Thomtu, 2 
Y. & C. 498 ; Edwards v. Mey- 
rick, 2 Ha. 60, 68. 

{x) Edtvarda v. Williams, 11 
W. R. 561. 

(y) Welles Y, Middleton,! Cox, 
112, 4 Bro. P. 0. 246; Newman 
V. Payne, 2 Ves. Jr. 200; Wright 
V. Proud, 13 Ves. 137, per Lord 
EldQn; Woody. Doumes, 18 Yes. 
120 ; Goddard v. Carlisle, 9 Pri. 
169 ; Ward v. Hartpole, cit. 3 
Bligh,470; WalahY. 8tudd€rt,2 
Con. & L. 423; Tomson v* Judge, 



3 Drew. 306 ; HdmanY. Loyneg, 

4 D. M. & G. 270, 283; Be 
Holmes's Estate, 3 Giff. 337; 
Oihba V. Daniel, 4 Giff. 1 ; 
(TBrim v. Lewis, 4 Giff. 221 ; 
but see Oldham v. Hand, 2 Yes. 
259; Harris v. Tremenheere, 15 
Yes. 34; Hunter y. Atkins,%yL 
&K. 113; Walker Y. Smith, 29 
Beav. 394. 

(z) Goddard v. Carliale, 9 Pri. 
169. 

(a) Walker v. SmUh, 29 Beav. 
394. 
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and the will was not executed under any mistake or mis- ^*P' J* 

Sect. 3« 

apprehension caused by himself (6). But a solicitor can ■ 

not be allowed to take any benefit from his own pro- 
fessional ignorance. A solicitor is bound to have full 
professional knowledge and to give the information to his 
client. If a solicitor is employed to prepare a deed or to 
make a will, the law imputes to him a knowledge of all 
the legal consequences to result therefirom, and requires 
that he should distinctly and clearly point out to his 
client all those consequences firom which a benefit may 
arise to himself from the instrument so prepared. If he 
fail to do so, he cannot as against his client or any one 
claiming under him, derive any benefit under the instru- 
ment (c). 

The principles which apply in the case of dealings 
between solicitor and client are also applicable to the case 
of a counsel employed by a man as his confidential 
adviser (d) ; to the case of a man who has constituted 
himself the legal adviser of another (e), or has ofiered him 
legal advice in the matter (/) ; and to the case of the 
clerk of a solicitor who has acquired the confidence of a 
client of his master (g). In Pamell v. Tyler (h), where 



{h) Hindaon v. WeaiherUl^ 6 
D. M. & G. 301 ; see BatDorth 
y. MarriaUy 1 M. & K. 643. 

(c) Segrave v. Kirwatiy Beat, 
157 ; MacdonaM v. LiUiey 1 
Bligh, 316; BuUdeyy. WU/ard, 
2 CI. & Fin. 102, 8 Bligh, N. S. 
Ill; Bayly v. Wilkina, 3 J. & 
L. 630 ; Nanney v. Williams, 22 
Beav. 452; Corley v. Stafford, 
1 D. & J. 238; Greenfield v. 
Baiee, 5 Ir. Ch. 219; see Langley 
V. Fiaher, 9 Beav. 100 ; Watera 
V. Th(ym, 22 Beav. 547. 

(cQ PwrceU v. MacnaTnara, 14 



Ves. 91 ; M'Cabe v. Euaaey, 2 
Dow. & CI. 440, 5 Bligh, N. 8. 
715 ; Carter v. Palmer, 8 CI. & 
Fia. 657, 707; Broim v. jKcw- 
nedy, 33 Beav. 133. 

(c) Tate V. WUliamaon, L. E. 
1 Eq. 528; 2 Ch. App. 65; see 
Wyaey. Larribert, 16 Ir. Ch. 379. 

(/) Davia v. Abraham, 5 W. 
E.465. 

{g) Hobday v. Fetera, 28 Beav. 
349; Nesbm v. Berridge, 32 
Beav. 284 ; FoilUm v. MaHin, 
1 Sandf. Ch. (Amer.) 569. 

(A) 2 L. J. Ch. N. 8. 195. 
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^P- ^ on a sale by a mortgagee the purchaser had employed a 

clerk of the solicitor of the mortgagee to bid for him, the 

transaction was set aside. 

Considerations of a like nature apply to the case of 
persons standing in the relation of principal and agent 
an a,gen ^ person who is an agent for another undertakes a duty 
in which there is a confidence reposed and which he is 
boimd to execute to the utmost advantage of the person 
who employs him. The principal is entitled to the full 
benefit of the best exertions of the agent An agent can- 
not be allowed to place himself in a situation which under 
ordinary circumstances might tempt him not to do that 
which IB the best for his principal. He may not derive 
any profit or advantage from the business in which he is 
employed beyond the compensation to which he is entitled 
for his services (i). 

There is no rule to prevent an agent from dealing with his 
principal in respect of the matter in which he is employed 
as agent. But an agent who seeks to uphold a transac- 
tion between himself and his principal must be able to 
show to the satisfaction of the court that he gave his prin- 
cipal the same advice in the matter as an independent 
and disinterested adviser would have done, and made a 
full disclosure of all he knew respecting the property, and 
that the principal knew with whom he was dealing and 



(») Edit India Co, v. Hench- 
man, 1 Yes. Jr. 289 ; Massey v. 
Davies, 2Ve8. Jr. 317; Ex parte 
Hughes, 6 Vee. 617; Y(yrk Build- 
ings Co, V. M*Kenzie, 3 Pat 8c, 
Ap. 398, 3 Boss, L. 0. Sc. 305 ; 
Bothachild v. Brockmany 2 Dow. 
A CI. 188, 6 BHgh, N. S. 165 ; 
Benmm v. Heathomy 1 Y. & 0. 
0. C. 342 ; Bentley v. Craven, 18 
Beav. 75; Beck v. Kantorowicz, 



3 K. & J. 230 ; MaxweU v. Fori 
Tenant Patent Steam Fud Co,, 
24 Beav. 495 ; Tyrr^ v. Bank 
of London, 10 H. L. 26, 39; Att- 
wooIy, Merryweather, 37 L. J. 
Gh. 35 ; see Benson v. Heathom, 
1 Y. & 0. 0. 0. 326 ; Bitchie v. 
Couper, 28 Beav. 344; Wal- 
sham V. Stainton, 1 D. J. & S. 
678. 
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made no objection to the transaction and that the price Chap. I. 

was just and fair (k). However fair the transaction may '-^ 

be in other respects, any underhand dealing on the part of 
tbe agent will render it impeachable at the election of the 
principal. It is immaterial that the agent may have 
taken no advantage by the bargain. It is sufficient that 
he has not acted with that good faith which the court 
requires, and has placed himself in a situation which 
might tempt an agent to allow his own interest to come 
into conflict with that which 'his duty requires him to 
do (I). 

An agent who is employed to sell cannot become the 
purchaser surreptitiously and without the knowledge or 
assent of his employer (m) ; nor can an agent, who is 



{k) York Buildings Co, v. 
JITKenzie, 3 Pat, Sc. Ap. 398, 
3 Bees, L. C. So. 305; Low- 
ther v. Limther, 13 Ves. 103; 
Watt V. Orove, 2 Sch. & Lef. 
492; Woodhouse v. Meredith, 1 
J. & W. 204; Lord Sdsey v. 
Rhoades, 2 Sim. & St. 41, 1 Bligh, 
N. S. 1 ; Cane v. Lord Allen, 2 
Dow. 294 ; Rothschild v. Brock- 
man, 2 Dow. & 01. 188, 5 Bligh, 
N. S. 165; Barker v. Harrison, 
2 Coll. 546 ; Molony y. Keman, 
2 Dr. & War. 31 ; Trevelyan y. 
Charter, 4 L. J. Ch. N. S. 209 ; 
Charter v. Trevelyan, 11 CI. & 
Fin. 714, 732; MidhdUen v. 
Marum, 3 Dr. & War. 317; 
Mvrphy y. 0*8hea, 2 J. & L. 
422, 425 ; Clarke y. Tipping, 9 
Boay. 284; Bloyt^s Trust, 1 
Mao. & Q. 488 ; Lewis y. HUl- 
man, 3 H. L. 607; Rhodes y. 
Bate, L. B. 1 Ch. Ap. 252. 



(?) Oillett y. Peppercome, 3 
Beay. 78 ; Murphy y. CShea, 2 
J. & L. 422; Charter y. Tre- 
velyan, 11 CI. & Fin. 714 
Clarke y. Tipping, 9 Beay. 284 
Wilson y. Short, 6 Ha. 383 
Hobday y, Peters, 28 Beay. 349 
Tyrrell y. Bank of London, 10 
H. J. 26 ; Wentworth y. Lloyd, 
82 Beay. 467. 

(m) York Buildings Co, y. 
M'Kenzie, 3 Pat. Sc. Ap. 398, 
3 Boss, L. C. ^0. 305 ; Ex parte 
Hughes, 6 Ves. 617; Woodhouse 
y. Meredith, 1 J. & W. 204; 
Trevelyan y. Charter, 4 L. J. 
Ch. N. S. 209 ; Charter y. Tre- 
velyan, 11 CI. & Fin. 714; JEdg- 
cumbe y. Stranger, 1 Jur. 400 ; 
Murphy y. O^Shea, 2 J. & L. 
422 ; Lewis y. Hillman, 3 H. L. 
607; BenJUeyy, Craven, 18 Beay. 
75. 
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^Jy- 1- employed to purchase, purchase secretly from himself or 

from his own trustee (n), or for his own benefit (o). The 

rule applies whether the agent employed to purchase was 
actually in the position of a vendor^ or intended to place 
himself in that position (p). So also an agent who is 
employed to settle a debt or to make an arrangement 
cannot purchase up the debt or any charge upon the pro- 
perty which is the subject of the arrangement for his own 
benefit (9). The disability extends to the clerk of an 
agent who in the com'se of his employment has acquired 
a knowledge of the property of the principal (r). 

The rule that an agent dealing with his principal must 
impart knowledge acquired in his office, does not apply 
where the relation has ceased and there is another agent 
with equal means of knowledge to guard the interest of 
the principal in the transaction (a). After the relation of 
principal and agent has wholly ceased or the agent has 
divested himself of that character, the parties are restored 
to their competency to deal with each other (t). But an 
agent who has in the course of his employment acquired 



(n) Ecui India Co, y. Hench^ 
matif 1 Yes. Jr. 289 ; Massey y. 
Davies, 3 Yes. 317 ; JRothachild 
y. Brochman, 2 Dow. & CI. 188 ; 
DriacoU y. Bromley ^ 1 Jur. 238 ; 
Gillett y. Pepperoome, 3 Beay. 
78 : Barker y. Harriaon, 2 Coll. 
646; Bentleyy, Craven^ 18 Beay. 
75 ; Maturin y. Tredinmch^ 9 L. 
T. N. S. 82 ; Tyrrdl y. Bwnk of 
London, 10 H. L. 26. 

(0) Lees y. Nuttall, 2 M. & K. 
819 ; Tayhr y. Salmon, 4 M. & 
C. 134 ; Bee Carter y. Palmer , 8 
CL & Fin. 667 ; Beck y. Kanto- 
rowicz, 3 E. & J. 230 ; Hobday 
y. Peters, 28 Beay. 349. 



(p) Beck y. Kantorowicz, 3 
K. & J. 242. 

(q) Cane y. Lard AUen, 2 Dow. 
294 ; Beed y. Norris, 2 M. ft G. 
361; Carter Y. Palmer^ S CL ft 
Fin. 657, 11 Bligh, N. S. 397 ; 
Hobday y. Peters, 28 Beay. 349. 

(r) Gardner y. Ogden, 8 Smith 
(Amer.), 327. 

(<) Scott y. Dunbar, I MolL 
442. 

{t) Charter y. Trewlyan, 4 L. 
J. Ch. N. S. 209; see York 
Buildings Co, y. M^Kenzie, 3 
Pat. Sc. Ap. 379, su^ra, pp. 
105, 110, 118. 
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some peculiar knowledge as to the property cannot after Chap. I. 

the cessation of the relation use the knowledge so acquired 

for his own benefit and to the prejudice of his fonner 
client (u). 

An agent, for instance, who in the course of his employ- 
ment as such has discovered a defect in the title of his 
employer, cannot after the relation has ceased use his 
knowledge so gained to acquire a title for himself (v). 
Nor can a man who is employed as a confidential agent 
escape from liability under the pretence that the business 
has been entrusted to an agent and not to him, unless it 
can be shown that the agent was intended to act and in 
fact acted independently of him (x). 

There is no rule preventing the same agent firom acting 
for the opposing parties, but he must be able to satisfy 
the court that the parties were substantially at arms' 
length in the transaction, and that there has been the 
utmost fairness throughout (y). 

A gift by a man to a person who has been for many 
years his confidential agent and adviser is valid, unless the 
party who seeks to set it aside can show that some 
advantage was taken by the agent of the relation in 
which he stood to the donor. If the conduct of the agent 
in the matter appears to have been fair, honest, and bond 
fide, it is immaterial that the deed of gift may have been 
drawn up by his solicitor without the intervention of a 
disinterested third party (z) The rule with respect to the 

(tt) Carter v. Palmer, 8 CI. & & G .623 ; Garvey y. McMinn, 9 

Fin. 657 ; Holman v. Loyneay 4 Ir. Eq. 526; Bee Rhodes^, Beavk- 

D. M. & G. 270. v<nr, 6 Bligh, N. S. 195 ; Mat- 

(v) Bingo v. BiwMy 10 Peters thie v. Edwards, 16 L. J. Ch. 

(Amer.), 269. 405. 

{x) Bhodes v. Bates, L. E. 1 (z) Hunter v. Atkins, 3 M. & 

Ch. Ap. 252. K. 113; Nicd v. Vaughan, 1 

(y) Hesse v. BrianJt, 6 D. M. CI. & Fin. 495 ; see Wyse v. 
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betweeo 
goardian 
and ward. 



^^^' !• capacity of an agent to accept a gift from his principal is 

'-— not 80 strict as it is in the case of attorney and client, 

trustee and cestui que trust, and guardian and ward. The 
relation in which the parties stand to each other being of 
a sort less known and definite than in those other cases, 
' the jealousy is diminished (a). 

The rule of equity with respect to dealings between 
guardian and ward is extremely strict (6), and imposes a 
general inability on the parties to deal with each other (c). 
Where the relation of guardian and ward is subsisting 
between two parties, if a gift or anything in the nature <rf 
a gift proceeds from the ward towards the guardian, when 
the ward has just come of full age, such transactions are 
subject to be viewed with the utmost jealousy by courts 
of equity. It is almost impossible that transactions of such 
a nature can be sustained, unless the party claiming the 
benefit of the gift can show to the satisfaction of the court 
that his influence has not been misapplied in the par- 
ticular transaction Unless it appears to be a spontaneous 
act on the part of the ward, or imless he was informed in 
all the particulars of the nature, character, and probable 
consequence of his proceeding, such a transaction cannot 
stand (cQ. Transactions between guardian and ward can- 
not be allowed to stand, even although they may have 
taken place after the guardianship has come to a close, 
unless the influence which is presumed to arise from the 



Lambert, 16 Ir. Gi. 379 ; Rhodes 
V. Bate, L. E. 1 Ch. Ap. 252. 

(a) Hunter y. Atkins, 3 M. & 
K. 113; but see Hobday y. 
Peters, 28 Beay. 349. 

(6) Hylton y. Hylton, 2 Ves. 
648, 649; Haich y. Hatch, 9 
Yes. 292. 

(c) See Dawson y. Massey, 1 



B. & B. 226. Tutor rem pnpilli 
emere non potest. Dig. xyiiL 
tit. 1. leg. 347. 

(d) Archer y. Hudson, 16 Ii. 
J. Ch. 211; MulhaUeny, Mammy 
3 Dr. & War. 317 ; see Oldin y, 
Sambom, 2 Atk. 16 ; Beasley y. 
Magrath, 2 Sch. & Lef. 35. 
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relation has ceased to exist (e). The influence may con- ^l'^' 

tinue to exist for a considerable time after the actual 

relation has ceased to exist (/). As long as the accounts 
between the parties have not been fully settled or the 
estate still remains in some sort under the control of the 
guardian, the influence will be presumed to exist (gr). 
The influence will indeed be presumed to exist, unless 
there is distinct evidence of its determination (h). After 
the relation has entirely ceased not merely in name but 
in fact, and a full and fair settlement of all transactions 
arising out of the relation has been made, and sufficient, 
time has elapsed to put the parties in a position of com- 
plete independence to each other, there is no objection to 
any bounty or grant conferred by the ward on his former 
guardian (i). 

It is not necessary for the application of the principle 
that the relation of guardian and ward should exist in 
perfect strictness of terms, or that the guardian should 



(c) ffyUan v. HyUon, 2 Vee. 
548, 549; HcOch v. ffatchy 9 
Vee. 292; Carey v. Carey, 2 
S(^. & Lef. 173; Dawson y. 
MoMey, 1 B. & B. 219; AyU 
ward V. Kearney, 2 B. & B. 478; 
CNeUl V. Hammill, Beat. 618 ; 
Maitland v. Irving , 15 Sim. 437 ; 
Archer v. Hudson, 15 L. J. Ch. 
211; MaitlandY* Backhouse, 17 
L. J. Ch. 121 ; £spey v. Lake, 
10 Ha. 260 ; see Rhodes v. Bate, 
L. E. 1 Ch. Ap. 262. 

(/) Hatch V, Hatch, 9 Ves. 
292 ; Aylward y. Kearney, 2 B. 
A B. 463 ; O'NeiU y. Hammill, 
Beat. 618; Bevett y. Harvey, 1 
Sim. & St. 502; Maitland y. 
Irving, 15 Sim. 437 ; Archer y. 



Huds(m,15 L. J. Ch. 211 ; Matt- 
land y. Backhouse, 17 L. J. Ch. 
121 ; Daviesy. Bavies, 9 Jur. N. 
S. 1002. 

{g) Hylton y. HyUon, 2 Ves. 
547 ; Bawson y. Massey, 1 B. & 
B. 229; see Steadman y. Fal- 
ling, 3 Atk. 423; Mellish y. 
Mdlish, 1 Sim. & St. 138 ; Bevett 
y. Harvey, ib. 502 ; Matthew y. 
Brise, 14 Beay. 345; JSspey y. 
Lake, 10 Ha. 260. 

{h) Rhodes y. Bate, L. E. 1 
Ch. Ap. 252; see Archer y. 
Hudson, 15 L. J. Ch. 211. 

(i) Hylton y. Hylton, 2 Ves. 
547, 549; see Beasley y. Magrath, 
2 Sbh. & Lef. 35 ; Ross y. Steele^ 
1 It. Eq. 171. 
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Sect. 8. 



Parent 
and child. 



be a guardian appointed by the Court of Chanceiy or 
nominated by the father. If the young person lives with 
and is brought up or under the care, influence, and con- 
trol of a near i-elative of mature age — if the relation of 
guardian and waixl thus subsist between them — the prin- 
ciple is equally applicable (k). 

The principle applies to the case of a third party who 
makes himself a party with the guardian who obtains a 
security from his ward (t). 

The case of parent and child comes within the same 
principle (m). The influence which a parent has naturally 
over a child makes it the duty of the court to watch over 
and protect the interests of the child. A child may deal 
with or make a gift to a parent, and such dealing or gift is 
good, if it be not tainted with parental influence, operat- 
ing on the hopes or fears or necessities of the child. A 
child is presumed to be imder parental influence, as long 
as the dominion of the parent lasts. Whilst that domi- 
nion lasts, it lies on the parent upholding the transaction 
or maintaining the gift to disprove the exercise of parental 
influence by showing that the child was really a free agent 
and had competent independent advice, or had at least 
competent means of forming an independent judgment 
and fully understood what he was doing and was desirous 
of doing it (n). The principle applies for at least a year 



{k) Basley t. Magraih, 2 Sch. 
& Lef. 31 ; Eevett v. Harvey, 1 
Sim. & St. 602 ; MxdhalUn v. 
Mammy 3 Dr. & War. 317 ; 
Archer v. Hudson, 16 L. J. Ch. 
211; AHfreyY* Allfrey, 1 Mac. 
ft Q. 98 ; Espey v. Lake, 10 Ha. 
260, 262; Lkwellin v. Cohbold, 
1 Sm. & G. 376; Prideaux v. 
Lonsdale, 1 D. J. & S. 433. 

(Q Espey v. Lake, 10 Ha. 260. 



(m) Cashome v. BarsTiam^ 2 
Beav. 76. 

(n) Carpenter v. Heriot, 1 Ed. 
338; Heron v. Heron, 2 Atk. 
160 ; Young v. Feachey, ib. 254 ; 
Modes y. Cook, 4 L. J. Ch. 149; 
Casbome y. Barsham, 2 Beav. 
76; Hoghton y. Hogkton^ 15 
Beav. 278 ; Hartopp y. Hartopp, 
21 Beav. 259; Baker t, Bradley^ 
7 D. M. & G. 697; Wright y. 
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after the coming of age of the child, and will extend Chap. I. 
beyond the year, if the dominion lasts (o). The court '—^ 



will indeed presume the continuance of the influence, 
unless there is a distinct evidence of its determination (p). 
Where the parental influence is disproved or that influence 
has ceased, a dealing between parent and child or a. gift 
from a child to a parent stands on the same footing as 
any other dealing or gift (q). The entreaty of a sick 
father to a child does not amount to undue influence (r). 
Nor is the mere fact of a daughter soon after coming 
of age voluntarily giving securities to a creditor of her 
father in payment of his debts of itself ground for im- 
puting undue influence to the father («).• jfci_/*^ • ^<^^C^^^ 

Ti'ansactions between parent and child which proceed ^, ^. ^^ ^ . 
upon arrangements between them for the settlement of 
the family property or which tend to the peace and 
security of the family and the avoidance of litigation, do 
not come within the ordinary rules of the court with 
respect to parental influence. If the settlement is one 
by which the parent acquires no benefit, not already 



VanderpLavik, 8 D. M. & G. 135, 
146 ; Bury v. Oppenheim^ 26 
Beav. 594; Savery v. Kingf 5 
H. L. 627, 655; Jenner v. 
Jenner, 2 D. F. & J. 359 ; Davies 
V. Davies, 4 GKflf. 417 ; Berdoe v. 
Dawson, 34 Beav. 603 ; Cham" 
hers V. Crad5tf, ib. 457; Potts 
V. Surr, ib. 543; Beak v. Bil- 
ling, 13 Ir. Ch. 250. 

(o) 7 H. L. 772, per Lord 
Cranworth. See Wdlker v. Sy- 
monds, 3 Sw. 1, 72 ; Hoghton v. 
Hoghton, 15 Beav. 300 ; Wright 
V. Vanderplanh, 8 D. M. & G. 
135; Bury v. Oppenheim, 26 
Beav. 594 ; Warde v. Dickson, 



5 Jur. N. S. 699; Davies v. 
Davies, 4 Giff. 417; Berdoe v. 
Dawson, 34 Beav. 603 ; Cham- ' 
hers V. Crahhe, ib. 457 ; but see 
Thomher v. Sheard, 12 Beav. 
589. 

{p) Rhodes V. Bate, L. E. 1 
Ch. Ap. 252. 

{q) Wright v. Vanderplank, 8 
D. M. & G. 135, 146; BuryY. 
Oppenheim, 26 Beav. 594. 

(r) Farrent v. Blanchford, 1 
D. J. & S. 107. 

(») Thornhci' v. Sheard, 12 
Beav. 589 ; see as to undue in- 
fluence, infra, p. 134. 
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Chap. I. possessed by him, and be a reasonable anrangement and 

^ for the benefit of the family and be not obtained throogfa 

misrepresentation or suppression of the truth, it will be 
supported even although it may appear that the parent 
did exert parental influence and authority over the son 
to procure his execution of it. If the child is fully 
aware of the nature and effect of the transaction, it is 
of no consequence that he may not have had the advice 
of a separate solicitor ; nor can he be heard to say that 
he executed the settlement with precipitancy. If the 
settlement be for the benefit of the family, a court of 
equity will not inquire into the degree of influence which 
may have been exerted (t). Arrangements between mem- 
bei's of a family to assist their several objects or relieve 
their several necessities are affected by so many pecu- 
liar considerations and are influenced by so many dif- 
ferent motives that they are withdrawn from the ordinary 
rules by which the court is guided in adjudicating 
between other paities (u). The court does not minutely 
weigh the considerations on one side or the other. 
Even ignorance of rights may not avail to impeach the 
transaction. But transactions in the nature of a bounty 
from a child to a parent soon after coming of age are 
viewed by the court with jealousy (v). If the parent 
gains some advantage by the transaction which he did not 
previously possess, the general principles with respect to 

(<) Twedddl v. Twedddl, T. & & J. 354 ; PotU v. Surr, 34 

B. 1 ; Bellamy v. Sahine, 2 Ph. Beav. 543 ; WiUianu v. TFiV- 

425 ; Cooke v. Burtdiaell, 2 Dr. Hams, L. E, 2 Ch. App. 295. 

& War. 165 ; Wallace v. Wal-^ (ii) BeOamy v. SaUne, 2 Ph. 

lace, ib. 452 ; IloghUm v. Hogh^ 425 ; Head v. Oodlee, Johns. 

ion, 15 Beav. 278, 305; Baker 536. 

V. Bradley, 7 D. M. & G. 597 ; («) Baker v. Bradlty, 7 D. M. 

Dinudale v. Dimsdaley 3 Drew. & Q. 620. 
556 ; Jenner v. Jenner, 2 D. F. 
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parental influence apply, and the transaction cannot be ^P'jJ* 

supported, unless it can be shown that the child knew ^ 

what he was doing and was desirous of doing it and was 
not unduly influenced by his father (w). The same consi- 
derations apply where a third person takes a benefit under 
a deed executed by a son in favour of his father (x). 

If, however, the person who takes the benefit is a mem- 
ber of the family and the parent himself takes no benefit, 
the transaction will not be set aside, even though consi- 
derable pressure may have been used by the parent to • 
induce the son to execute it. In Wycherley v. Wych- 
erley (y), where the father of a family with some warmth 
of temper insisted upon a deed being executed by a son 
for the benefit of his two sisters, Lord Northington would 
not set it aside (z). 

The principles which govern the case of dealings of Dealings 
persons standing in a fiduciary relation apply as between partners 
partners (a), between principal and surety (b), and gene- *"^gr"cai«cs 
rally to the case of persons who clothe themselves with a of » fi^"- 

ei&ry cha- 
racter. 

{w) Heron v. Heron^ 2 Atk. (a) Bayney. Ferguwm, 5 Daw, 

160; Hoghton v. Hoghton, 15 151; Burton Y,Wookeyy 6 liaddL. 

Beav. 278 ; Baker v. Bradley ^ 367 ; Maddeford v. Austwidc, 1 

7 D. M. & G. 620 ; Savery v. Sim. 89, 2 M. & K 279 ; 

King^ 5 H. L. 627 ; see Rogers Spittal v. Smith, Taxnl. 45 ; 

V. Bruce, Beat. 486; Rhodes v. Chambers v. Howell, 11 Beay. 

Cooke, 4 L. J. Ch. 149 ; Wallace 8 ; Bentley v. Craven, 18 Beav. 

V. Wallace, 3 Dr. & War. 452 ; 75 ; Maclure v. Ripley, 2 Mac. 

Jenner v. Jenner, 2 D. F. & J. & G. 274 ; Blissett v. Daniel, 10 

359; Potts V. 8urr, 34 Beav. Ha. 538; Clegg v. Edmondson, 

543 ; Berdoe v. Dawson, ib. 8 D. M. & G. 807 ; Clements v. 

603. Hall, 2 D. & J. 173 ; Perens v. 

(x) Berdoe v* Dawson, ib. Johnson, 3 Sm. & G. 419; comp. 

See Sercombe y. Saunders, ib. KnightY»MarforibanJcs, 11 Be&Y. 

382. 322. 

(y) 2 Eden, 175. {b) See Reed v. Norris, 2 M. 

(2) Benileyr, Mackay, 31 Beav. & 0. 361 ; Rhodes v. Bate, L. R. 

151. 1 Ch. Ap. 252. 

K 2 
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Undae in< 



^^^« character which brings them within the range of the 

• principle (c). A man who possesses the confidence of 

another will not be allowed by a court of equity to take 
advantage of that situation, although the relation of soli- 
citor and client or principal and agent be not strictly con- 
stituted between them. It is enough that a man be 
merely consulted as a confidential friend (d). It is imma- 
terial that no definite relation may exist between the 
parties (e). 

The principle on which a court of equity acts in reliev- 
ing against transactions on the ground of inequality of 
footing between the parties is not confined to causes where 
a fiduciary relation can be shown to exist, but extends to 
all the varieties of relations in which dominion may be 
exercised by one man over another, and applies to every 
case where influence is acquired and abused, or where 
confidence Ls reposed and betrayed (/). In cases where a 
fiduciary relation does not subsist between the parties, the 
court will not, as it docs where a fiduciary relation subsists, 
presume confidence put and influence exerted : the confi- 
dence and the influence must in such cases be proved 
extrinsieally, but when they are proved extrinsically the 



(c) Tate v. WiUianison, L. R. 
2 Ch. App. 55. See Greenlaw v. 
King, 5 Jur. 18; Qidding$ v. 
Gxddings, 3 Buss. 241 ; Waien 
V. BaiJey, 2 Y. & C. 0. 0. 219; 
Tanner v. Elworthy, 4 Beav. 
487; Smith v. Kay, 7 H. L, 
750; Caulsoti v. AUiwn, 2 D. 
F. & J. 521 ; Prideaux v. 
Lonsdale, 1 D. J. & S. 433, 
9upra, p. 104. 

{d) Taylor v. Ohee, 3 Pri. 83 ; 
see Darley v. Singleton, Wight. 
25. 



(e) lb. ; Butler v. MiSer, L. 
B. 1 Ir. Eq. 215. 

(/) Iluguenin v. BcuHey, 14 
Ves. 273, 286 ; Dwi v. Bennelt^ 
4 M. & C. 269; Cooke y. LamoiU, 
15 Beav. 234 ; BillageT. Sotdhee, 
9 Ha. 534, 540 ; Williama v. Bay- 
ley, L. B. 1 App. Ca. 200 ; Smith 
V. Kay, 7 H. L. 750, 779, per 
Lord Kingsdown ; Wysey. Lam- 
hert, 16 Ir. Ch. 379; Bhodes 
V. Bate, L. B. 1 Ch, Ap* 
252. 
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rules of equity are just as applicable in the one case as in Chap. i. 
the other (g). ^'^' 

No general rule can be laid down as to what shall 
constitute undue influence. The question is one which 
must in each case depend on its own particular circum- 
stances. There is no head of equity more diflScult of 
application than the avoidance of a transaction on the 
ground of advantage taken of distress (A). The case 
presents no difficulty where direct restraint, duress, or 
oppression can be shown (i). The difficulty arises when 
the court has to determine whether the advantage taken 
of distress amounts to oppression (Jfc), or the influence 
exerted has been so pressing as to be undue within the 
rule of equity (Q. In a case where the holders of forged 



(g) 7 H. L. 779, per Lord 
Kingsdown; see Cashome v. 
Bar$hamy 2 Beav. 76 ; Boyae v. 
Busahorough, 3 Jur. N. 8. 373 ; 
Beardand v. Bradley, 2 Sm. & 
G. 339 ; Harriwn v. Ouesty 6 D. 
M. & G. 424; Rhodes v. BaU, 1 
li. E, Ch. Ap. 252. 

(A) Bamabottom v. Parker, 6 
Madd. 6. 

(0 NichoOs V. NicMla, 1 Atk. 
409 ; Boy v. Duke of Beau/ort, 
2 Atk. 190 ; ThomhiU v. Evans, 
ib. 330; Talleyrand v. Bou- 
langer, 3 Ves. 448; Lamplugh 
v. Lamplugh, 1 Dick. 411 ; 
6fuhbin8 V. Creed, 2 Sch. & Lef. 
214; Underhill v. Harwood, 10 
Yes. 219; Pickett r, Loggan, 14 

Yes. 215 ; Ped v. , 16 Yes. 

157 ; Middl€t<m v. Middletcm, 1 
J. & W. 94. 

• {k) Ramahottom v. Parker, 6 
Madd. 6. 

(Q Middieton v. Sherburne, 4 



Y. & C. 389; Boyae v. Buaa- 
borough, 3 Jur. N. S. 373; 
Bhodea v. Bate, L. E. 1 Ch. 
Ap. 252. The civil law always 
sets aside a contract procured 
by force, or from a want of 
libei-ty in the contracting party. 
It was said in the Pandects 
that the party must be intimi- 
dated by the apprehension of 
some serious eyil of a present 
or pressing nature, and such as 
is capable of making an impres- 
sion upon a person of courage. 
Pothier, however, thinks this 
rule too strict, and that regard 
should be had to the age, sex, 
and condition of the party, and 
that a fear which would not be 
deemed sufficient to have in- 
fluence on a man in the prime 
of life, might be sufficient in 
respect of a woman, or a man 
in the decline of life. Obi. p. 1, 
G. 1, art. 3, s. 2, p. 25. 
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Chap. L bills working on the fears of a father for the safety of his 

Sect* 8« 

son, who had forged them, but without any distinct threat 

and without any distinct promise not to prosecute, ob- 
tained from him a security for the amount of the bills, the 
transaction was set aside (m). In a case however where a 
debtor who was under arrest had given to a creditor, at 
whose suit he was imprisoned, a warrant of attorney to 
confess judgment for the whole amount claimed, the court 
held that the arrangement having been entered into deli- 
bei*ately, with full knowledge of the circumstances and with 
professional advice, was not impeachable, although one of 
the debts for which the warrant of attorney was given 
was barred by the Statute of Limitations (n). The court 
is bound to examine carefully into a contract entered 
into with a party who is in gaol, and to see that no undue 
advantage has been taken of his position. But it is not 
true, as a general principle, that a man in insolvent cir- 
cumstances and in prison cannot sell his property (o). 

In charging a jury with respect to what shall constitute 
undue influence in the making of a will, Mr. Justice 
Wilde said as follows in a very late case (p) : " To make a 
good will a man must be a free agent, but all influences 
are not unlawful. Persuasion appeals to the affections, 
or ties of kindred, to a sentiment of gratitude for past 
services or pity for future destitution or the like. These 

(m) Williams v. Bayley^ L. R. Scotit 11 Ir. Eq. 74 ; oomp. 

1 App. Ca. 200 ; see Nichdls v. Falkner v. O'Brien, 2 Ba. & Be. 

NickolUy 1 Atk. 409; Scott v. 220; Wilkinson v. Stafford, 1 

Scott, 11 Ir. Eq. 74. Yes. Jr. 43. 

(n) Eichards v. Curkwis, 3 (o) BrinJdey v. Hann, 1 Dru. 

Eq. Eep. 278; see Hintoji v. 175; see Parker v. Clarke, 30 

Hinton, 2 Yes. 634 ; Roy v. Beav. 64. 

Dvke of Beaufort, 2 Atk. 193; (p) Hall v. EaXl, 18 L. T. 

Knight Y, Marjoribanks, 11 Bear. N. S. 153. 
322, 2 Mac. & G. 10 ; Scott v. 
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are all legitimate and may be fairly pressed on a testator Cbap. I. 
On the other hand, pressure of whatever character, - 



whether acting on the fears or the hopes, if so exerted 
as to overpower the volition without convincing the 
judgment, is a species of restraint under which no valid 
will can be made. Importunity or threats such as the 
testator has not the courage to resist; moral command 
asserted and yielded for the sake of peace and quiet, or of 
escaping from distress of mind or social discomfort ; these, 
if carried to a degree in which the free play of the testa- 
tor's judgment, discretion, or wishes is overborne, will con- 
stitute undue influence, though no force is either used or 
threatened. In a word a testator may be led, not driven, 
and his will must be the offspiing of his own volition and 
not that of another " (q). 

Mere inadequacy of consideration or inequality in a Inaaeqoacj 
bargain is not a ground to set aside a transaction, if the Mention, 
parties were on equal terms and in a situation to judge for 
themselves, and performed the act wittingly and wil- 
lingly (9'). Mere inadequacy of consideration is not a 
ground for refusing specific performance of an unexecuted 
contract, and still less can it be ground for rescinding an 
executed contract («). But inadequacy of consideration, if 



(5) See Farrent v. Blanch/ord, 
1 D. J. & S. 121. 

(r) Gariside v. laherwood, 1 
Bro. 0. C. 559; Griffith v. 
Sprailey, 1 Cox, 383 ; Collier v. 
Brovm, ib. 428; Fox v. Ma- 
creth, 2 Cox, 322; Murray v. 
Palmer, 2 Sch. & Lef. 488; 
Copie V. MiddJelon, 2 Madd. 
409; Wood v. Abrey, 3 Madd. 
417; Meredith v. Saunders, 2 
Dow. 514 ; Curzon v. Bel worthy, 
3 II. L. 742 ; Harrison v. Guest, 



6 D. M. & G. 434, 8 H. L. 
481. 

{«) Collier v. Brown, 1 Cox, 
428 ; Coles v. Trecothick, 9 Vcs. 
246; Callaghan v. Callaghan, 
8 CI. & Fin. 401; Bower v. 
Cooper, 2 Ha. 408 ; Bordl v. 
Dann, ib. 450, per Wigram, 
V. - 0. ; Abbott V. Sworder, 
4 Deg. & Sm. 456 ; comp. 
Barnardiston v. Lingood, 2 Atk. 
134; Falcke v. Gray, 4 Drew. 
651. There was till very ic- 
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Chap. I. 

86Ctk «• 



it be of so gross a nature as to amount in itself to con- 
clusive and decisive evidence of fraud, is a ground for can- 
celling a transaction^ In such cases the relief is granted 
not on the ground of the inadequacy of consideration, 
but on the ground of fraud as evidenced thereby (Q. In 
determining whether the consideration is or is not ade- 
quate, it must always be remembered that there are fiGUicy 
prices not reguk Jby intrinsic value (u). 

By the civil law a sale for one half the value might be 
set aside for inadequacy (t;). If the price given was less 
than one-half the value, the inequality was deemed by the 



cently a well recognised dis- 
tinction between sales of estates 
in possession and estates in re- 
version. The sale of an estate in 
reveision, if effected by private 
contract, was liable to be set aside 
at any time afterwards for mere 
inadequacy of consideration, 
and the onus prohandi did not, 
as in ordinary cases, rest with 
the plaintiff seeking to impeach 
the rule, but with the defendant 
upholding it. Davis v. Duke of 
Marlborough f 2 8w. 161 ; Qow- 
land V. De Faria, 17 Ves. 20 ; 
£arl of Aldhorough v. Trye, 7 
CI. & Fin. 456; Edwards v. 
Burt, 2 D. M. & G. 55 ; Bromley 
V. Smith, 26 Beav. 644 ; Talhot 
V. Stani/orth, 1 J. & H. 484. 
But it has been enacted by 31 
Vict. c. 4, that no purchase 
made bond fide, and without 
fraud or unfedr dealing, of any 
reversionary interest in real or 
personal estate, shall be here- 
after opened or sot aside merely 
on the ground of undervalue. 



(t) Chvynne v. Healon, I Bro. 
0. G. 9 ; Qartside v. Ishertpood^ 
ib. 559; Heathcoate v. Paifftwn^ 
2 Bro. C. C. 173; Evans v- 
LleweRin, 1 Cox, 333; Gibson 
V. Jeyes, 6 Ves. 266, 273 ; Cii- 
derhill v. Horwood, 10 Ves. 209, 
219; Morse v. Boyal, 12 Ves. 
373 ; Wood y. Abrey, 3 Madd. 
417; Blakeney v. BaggoU^ 1 
Dow. & CI. 405; StUlw^ v. 
Wilkins, Jac. 282; Bordl v. 
. Dann, 2 Ha. 440, 450 ; Biee v. 
Oordon, 11 Beav. 265; CocMi 
V. Taylor, 15 Beav. 103, 115; 
Falcke v. Oray, 4 Drew. 651 ; 
Summers v. Oriffiihs, 35 Bear. 
27 ; Butler v. Miller, L. B. 1 Ir. 
Eq. 210. 

(u) Abbott V. Stvorder, 4 Deg. 
& Sm. 456. 

{v) Nott V. Hm, 2 Ch. Ca. 
120 ; per Lord Nottingham ; 
How V. Weldm, 2 Vee. 516; 
Day V. Newnan, 2 Cox, 80; 
BxMrrowes v. Loch, 10 Ves. 474, 
per Sir W. Grant. 
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civil law Iceaic and relief was afforded. There is however Chap. I. 

no rule in our own law as to what difference between the 

real value of property and the consideration given consti- 
tutes inadequacy of price. This the judge must decide (x). 
In most cases, however, perhaps a sale at half price might 
be sufficient to induce the court to set aside a transac- 
tion, if there is no ground for suggesting that bounty was 
intended {y). When bounty is intended, there is no room 
for the inference of fraud from the inadequacy of the 
price ; love and affection will alone support the conveyance 
without any pecuniary consideration, and will equally sup- 
port it where there is a pecuniary consideration wholly 
inadequate to the value of the property {z). 

The fact that a transaction may havo been improvident 
or precipitate, or may have been entered into without in- 
dependent professional advice, ia as immaterial as mere 
inadequacy of consideration, if the parties were on equal 
terms and in a situation to act and judge for themselves, 
and fully understood the nature of the transaction, and no 
evidence can be adduced of the exercise of undue influ- 
ence or oppression (a). But inadequacy of consideration 
or the absence of independent professional advice becomes 
a most material circumstance where one of the parties to 
a transaction is from age, ignorance, distress, incapacity, 
weakness of mind, body, or disposition, or from humble 
position or other circumstances, unable to protect himself. 
In aU such cases, whatever be the nature of the trans- 

(x) See NoU v. Hill, 2 Ch. Ca. (a) Meredith v. Saunders, 2 

120 ; BuOer v. MiUer, L. E. 1 Dow. 514 ; B^.ackie v. Clark, 15 

Ir. Eq. 194 ; but see 2 Madd. Beav. 595 ; Harrison v. Ouest, 

421 n. C D. M. & G. 434, 8 H. L. 481 ; 

(y) Butler v. Miller, L. E. 1 Denton v. Donner, 23 Beav. 291 ; 

It. Eq. 194. Taker v. ToA^r, 31 Beav. 629, 

(z) Whalley v. WfuzUey, 1 Mcr. 32 L. J. Ch. 322. 
440. 
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^||*P-^- action^ the onus of proof rests on the party who seeks to 

uphold it to show that the other performed the act or 

entered into the transaction voluntarily and deliberately, 
knowing its nature and effect, and that his consent to per- 
form the act or become a party to the transaction was not 
obtained by reason of any undue advantage taken of his 
position or of any undue influence exeiled over him (6). 
The mere fact however that one of the parties may be an 
illiterate person or a man of advanced age, or may be in 
bad health, or in distress, or pecuniary embarrassment, will 
not vitiate a transaction, even although it may have been 
founded on an inadequate consideration and no inde- 
pendent advice may have been had, if it appear on the 
face of the evidence that he was fully competent to form 
an independent judgment in the matter and became a 
party to the transaction deliberately and advisedly, know- 
ing its nature and effect. The ornis rests on the party 
impeaching the transaction to show that coercion was used 
or undue influence was exercised (c). There can be no 

(6) Ardglasse v. Muschamp, 1 v. Kirivan, LI. & G. 47; DaU 

Vem. 236; Clarkwn v. Han- v. Bennett, 4 M. & C. 273; 

way, 2 P. Wms. 203; Proof t. Ahearne v. Hogan, Dru. 310; 

Ilines, Forrest, 111 ; How v. Qarvey v. M^Minn, 9 Ir. Eq. 

Weldon, 2 Ves. 516 ; Oart^ide v. 526 ; Oiheon v. Bus^eJi, 2 Y. & 

Isherwood, 1 Bro. C. C. 559; C. C. C. 104; Sfurgey. Sturge, 

JEvam V. LleiveJUn, 1 Cox, 333; 12 Beav. 244 ; CodxIlY. Taylor, 

Murray v. Palmer, 2 Sch. & 15 Beav. 115; Cooke y* Latnotie, 

Lef. 486; Morse v. Royal, 12 ib. 234; Longmate v. Ledger, 2 

Vcs. 373; Pickett v. Loggan, 14 GiflT. 157; Qroavenor x. Sherratt, 

Ves. 231; Falkner v. O'Brxax, 28 Beav. 659; Smith y. Kay,1 

2 Ba. & Be. 220 ; Griffith v. H. L. 750 ; Pridcaux v. Lons- 

Hohhins, 3 Madd, 191 ; Wood v. dale, 1 D. J. & G. 433 ; Sum- 

Ahrey, ib. 417; Willan v. WU- mere v. Griffith, 35 Beav. 27; 

Ian, 2 Dow. 274; Collins v. Rhodes v. Bate, L. R. 1 Ch. 

Hare, 2 Bligh, N. S. 106 ; App. 252 ; Tate v. WiUiamsou, 

M'Diarmid v. M'Diarmid, 3 L. B. 2 Ch. App. 65. 

Bligh, N. S. 374 ; Williams v. (c) Lewis v. Pead, 1 Ves. Jr. 

Smith, 7 L. J. Ch. 129; Bowen 19; M'Neill v. CahiU, 2 Bligb, 
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title to relief on the ground of advantage taken of distress ^^r- J- 

^ , Sect. o. 

where the advantage or disadvantage of the transaction 

is to be the result of future contingencies and is not 
within the view of the parties at the time (d), 

A mere false statement of the consideration does not of False state- 
itself necessarily vitiate a deed (e), but there may be cases considen- 
where a false statement of the consideration may of itself *^°°' 
destroy the whole transaction (/). The general rule is 
that, where no consideration is expressed in a deed, a 
party may aver and prove consideration in support of it, 
and, where a consideration is expressed, a man may still 
aver other considerations not inconsistent therewith (g). 
Where, however, the consideration expressed in a deed is 
impeached on the ground of fraud, the party claiming 
under the deed cannot aver in its support considerations 
different from that expressed (h). If the transaction on 
which a deed purports to be founded and the considera- 
tion for which it was executed, appear to be untruly 
stated, the instrument may, if the untruth would operate 
fi'audulently, lose all its binding quality in equity even 



228 ; Pratt v. Barker, 1 Sim. 1 ; 
Hunter v. AtkinSy 3 M. & K. 
113; Purdie v. Millett, Taml. 
31 ; Richards v. Curlevns, 3 Eq, 
Bep. 278 ; Curzan v. Belworthi/, 
3 H. L. 742 ; Harrison v. Quest, 
6 D. M. & G. 434, 8 H. L. 481 ; 
see Hovenden v. Lord Annesley, 
2 Sch. & Lef. 607, G39 ; PHce v. 
Price, 1 D. M. & O. 308; but 
see Cooke v. Lamotte, 15 Beav. 
234. Comp. Murray v. Palmer, 
2 Sch. & Lef. 486. 

{d) Ramshottom v. Parker, 6 
Madd. 6. 

(c) Bowen v. Kirivan, LI. & 



G. 47. 

(/) lb. Uppingion v. BuUev, 
2 Dr. & War. 184; Gibson v. 
Russell, 2 Y. & C. C. C. 104.' 

{g) Hartopp v. Hartopp, 17 
Vos. 192 ; Clifford v. Turrcll, 1 
Y. & C. C. C. 138, affd. 14 L. 
J. Ch. 39; Nixon v. Hamilton, 
2 Dr. & Wal. 387, and cases 
dt. 2 P. Wms. 204. 

(A) Clarksan v. Hanumy, 2 P. 
Wms. 203; Bridgman v. Oreen, 
2 Ves. 627 ; Watt v. Grove, 2 
Sch. & Lef. 501; Willan v. 
Willan, 2 Dow. 274. 
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Chap- 1* though it be conclusive at law (i). If a deed states on its 

^face a pecuniary consideration, a party cannot, if it be 

impeached, set up considerations of blood or natural love 
and affection (k). Where, however, the recitals stated a 
pecuniary consideration as the foundation of a deed, and 
in the operative part love and affection were introduced 
as being partly the consideration on which the deed was 
founded, the court would not from this circumstance alone 
presume fraud (Z). 

In dealings between parties one of whom is subject to 
the influence of the other, there must be upon the face of 
the deed itself a fair and correct statement of the transac- 
tion. If the statement as to the consideration is not true, 
the transaction cannot be supported. A consideration 
partly of the consideration stated in the deed and partly 
of something else, is not consistent with the consideration 
stated on the face of the deed. It is not open to the 
party who seeks to uphold it to give such evidence to 
sustain the deed (m). 

The statement of consideration where there was in 
fact none, or the untrue statement of the consideration 
or other circumstances of a suspicious nature, may be 
sufficient to shift the burthen of proof from the party im- 
peaching a deed upon the party upholding it (n). 
CaaMin The jurisdiction of the court in relieving against trans- 



(0 Watt V. Grove, 2 Sch. & 
Lef. 501. 

{k) Clarkaoti v. Ilanway, 2 P. 
Wms. 203 ; Willan v. Willan, 2 
Dow, 282. 

(/) Filmer v. Qoit, 4 Bro. P. 
0. 230 ; Whalley v. WhcUley, 3 
BHgh, 13. 

(m) Ahearfie v. Hogan, Dru. 
310 ; UppingUm v. Bullen, 2 Dr. 



& War. 184 ; Clifford v. Turrdl, 
1 Y. & C. 0. 0. 138; Oibwn v. 
Huasell, 2 Y. & C. C. C. 104. 

(n) Watt V. Orove, 2 Sch. & 
Lef. 492, 502 ; GHffUha v. Boh- 
hinsy 3 Madd. 191; (hhmm r. 
Buasdly 2 Y. i& C. C. C. 104 ; 
Ahear^ie v. Hogan, Dm. 310. 
Seo Ilarriaon v. Guest, 6 D. AT. 
& a. 434, 8 H. L. 481. 
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actions on the ground of undue influence has been exer- 
cised as between a medical man and a patient (o) ; as 
between the keeper of a lunatic asylum and a patient 
under his care {p) ; as between a minister of religion and 
a person under his spiritual influence (q) ; as between a 
young man in the army just come of age and his superior 
officer (r) ; as between husband and wife (s) ; as between 
a man and a lady to whom he was about to be married (t) ; 
as between a man and a woman with whom he was 
living (u) ; as between brother and sister (x) ; as between 
two brothers (y) ; as between an elder and a younger 
brother just come of age (z) ; as between two sisters (a) ; 
as between an uncle and his nephew (&), who was deaf and 



Chap. I. 
Sect. 3. 

which 
transao- 
tiona have 
been set 
aiide for 
nndoe in- 
flnenoe. 



(o) DerU y. Bennett, 4 M. & C. 
269; AheameY, Hogan, Dru. 310 ; 
Oibsm T. Bussell, 2 Y. & C. 0. 
C. 104 ; Peacock v. Kernot, 8 L. 
T. 292 ; Allen v. Davis, 4 Beg. 
& Sm. 133; Billage y. SoiUhee, 
9 Ha. 540. See Pratt y. Par- 
ker, 4 Buss. 507 ; Popham y. 
Brooke, 5 Buss. 9; Bladcie y. 
Clarke, 15 Beay. 595; FarJer y. 
Lane, 29 L. T. 2. 

{p\ Wright y. Proud, 13 Vee. 
136. 

{q) Norton y. Bdly, 2 Eden, 
286; Huguenin y. Basley, 14 
Ves. 273; Middleton y. Sher- 
burne, 4 Y. & 0. 358 ; Whyte y. 
Meade, 2 Ir. £q. 420 ; Nottidge 
y. Prince, 2 Giff. 246. Comp. 
Kinuan y. CuUen, 4 Ir. Ch. 322 ; 
Be Metcalfe, 2 D. J. & S. 122. 
See also Thompson y. Hefftr- 
nan, 4 Dr. & War. 286. 

(r) Lloyd y. Clarke, 6 BeaY. 
309. 

(«) Lambert y. Lambert, 2 



Bro. P. C. 18; Ped y. , 

16 Ves. 157; Price y. Price, 1 
D. M. & G. 308 ; Boyse y. Buss- 
borough, 3 Jut. 373 ; Proctor y. 
Bobinson, 35 Beay. 335. Sec 
Nedby y. Nedby, 5 Deg. & S. 
377 ; Coulsonr. Allison, 2 D. P. 
& J. 521. 

(<) Page y. Home, 11 Beay. 
227, 235; (7o66c« y. JSrocAr, 20 
Beay. 525. 

(ti) Coulson y. ^Si«on, 2 D. 
P. & J. 521. See Farmer y. 
Farmer, 1 H. L. 724; Garvey 
y. M'Minn, 9 Ir. Eq. 526. 

(a;) Sharp y. Leach, 31 Beay. 
491. 

(y) Sturge y. Sturge, 12 Beay. 
229. 

(2) Seroombe y, Saunders, 34 
Beay. 382. 

(a) Harvey y. Mount, 8 Beay. 

439. 

(6) Tafe y. Williamson, L. B. 

2 Ch. App. 55. 
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(lumb(c) ; as between an uncle, who was in such a state of 
bodily and mental imbecility as rendered him incapable of 
transacting business requiring deliberation and reflection^ 
and a nephew (d) \ as between nephew and aunt (e), or 
aunt and niece (/) ; as between a young man just oome of 
age and a man who had acquired an influence over him 
during his minority (jj) ; as between a young man of in- 
temperate habits and a persou with whom he was living (A) ; 
as between an unmarried woman and her brother-in- 
law (i) ; as between an old lady and a woman living with 
her in the capacity of a companion or domestic (j) ; as 
between a child and an imbecile parent (k) ; and in other 
cases (Z). 



(c) Ferres v. Fares, 2 Eq. Ca. 
Ab. 695. Comp. Farmer v. 
Farmer, 1 11. L. 724; Vicker$ 
v. BeU, 9 L. T. N. S. eOO. 

{d) WiUan y. WiUan, 2 Dow, 
274. 

(e) QHffithB Y. Bobbins, 3 
2£add. 191 ; Coofte y. LamaUe^ 
15 Beay. 241. See Pratt y. 
Barker, 1 Sim. 1, 4 L. J. Ch. 
149; WhalUy y. Whalley, 3 
Bligh, 1 ; Toker y. Toker, 31 
Beay. 629, 32 L. J. Ch. 322. 

(/) Andersons* Ellsworth, 3 
Qiff. 154. 

{g) Orosvenor y. Sherratt, 28 
Beay. 661 ; Smith y. Kay, 7 H. 
L. 750. See Aylward y. JTcar- 
ney, 2 B. & B. 468. 

{h) Terry y. Wacher, 15 Sim, 

447. 

(i) Bhodes y. BaU, L. E. 1 
Ch. Ap. 252. 

(y) Cole y. Oihson, 1 Ves. 503 ; 
Bate Y» Baiik of England, 9 Jur. 
545. 



{k) TI'A«fa» y. Whelan, 3 Cow. 
(Amer.), 538. See Gardner y. 
Gardner, 22 Wend. (Amer.). 
Comp. Beanland y. Bradley, 2 
Sm. & G. 339. 

(0 Brooke Y. GaUy, 2 Atk. 34 
Bell y. Howard, 9 Mod. 302 
Osmond y. Fitzroy, 3 P. W. 129 
How y. Weldon, 2 Yes. 516 
Evans y. Llewdlin, 1 Cox, 333 
Wood y. Abrey, 3 Madd. 417 
Hudson y. Beauchamp, cit. 3 
Bligh, 18; Collins y. Hdre, 2 
Bligh, N. S. 106; M*I>iarmid 
y. M'Biarmid, 3 BUgh, N. S. 
374 ; Aylward y. Kearny, 2 B. 
& B. 477; D'Arey y. B'Arcy, 
Hay. & J. 115; Longmate y. 
Zei/er, 2 Qiff. 157 ; Ctwtonoe y. 
Cunningham, 13 Beay. 363; 
Douglas y. CulverweU, 31 L. J. 
Ch. 543 ; CtorX; y. Malpas, ib. 
696; SaA«r y. Monk^ 10 Jur. 
N. S. 691 ; Prideaux y. Lons- 
dale, 1 D. J. & S. 439 ; WOliams 
y. Bayley, L. R. 1 App. Ca, 200 ; 
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Transactions even between moi-tgagor and mortgagee ^**P-J« 



are looked on with jealousy where a mortgagor in embar- - 
rassed circumstances, and under pressure, sells the equity 
of redemption to the mortgagee for a sum considerably 
less than its value (m). 

In the application of the principles of the court, there is 
no distinction between the case of one who himself exer- 
cises a direct influence, or of another who makes himself 
a party with the person w^ho exercises the undue influ- 
ence (n). 

The difficulty of defining the point at which influence 
exerted over the mind of a testator becomes so pressing as 
to be properly described as coercion is greatly enhanced 
when the question is one between husband and wife (o). 
The presumption of undue influence exercised by a hus- 
band over a feeble dying wife is however far stronger 
than when a similar charge is made against a wife in 
respect of lier deceased husband (p). 

Whether a transaction can be set aside on the ground 
of undue influence, where the influence has been exercised 
not by the party obtaining the benefit, but by a third per- 
son, appears to be doubtful (9). 



Tate v. Williamson^ L. B. 1 Eq. 
528. 

{m) Ford v. Olden, L. E. 3 
Eq. 461. See Webb v. JBotAjc, 
2 Sch. & Lef. 661 ; Hickes v. 
Cooke, 4 Dow, 16. 

(n) Ardgl€L98e v. Pitt, 1 Vem. 
238 ; Espeyy. Lake, 10 Ha. 260; 
Wyee v. Lambert, 16 Ir. Ch. 
379, supra, p. 104. 

(0) Boyse v. Russbcrough, 3 
Jur. N. S. 373, 377. See i^rice 



V. Price, 1 D. M. & G. 308; 
Gardner v. Gardner, 22 Wend. 
(Amer.), 526; Clarke y. Sawyer, 
3 Sandf. (Amer.), 351. Comp. 
Middleton v. Middleton, 1 J. & 
W. 94. 

(jp) Clarke \, Sawyer, 3 Sandf. 
(Amer.), 357. 

(q) Bentley v. Mackay, 31 
Beav. 143. See Wycherley v. 
Wycherley, 2 Eden, 175. 
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^* ll SECTION IV.— FRAUD UPON THIRD PARTIES. 



Another class of frauds against which relief may be had 
in equity is where a contract or other act is substantiallj 
a fraud upon the rights, interests, or intentions of third 
parties. The general rule is that particular persons in 
contracts and other acts shall not only transact boiidjids 
between themselves, but shall not transact maid fide in 
respect to other persons who stand in such a relation to 
either as to be affected by the contract or the consequences 
of it (a). Collusion between two persons to the pi-ejudice or 
loss of a third is in the eye of the court the same as a 
fraud (6). 

FRAUD UPON CREDITORS. 

A class of frauds coming under the head of fraud upon 
third parties embraces all those agreements or other acts 
of pai-ties which tend to delay, deceive, or de&aud creditora 
Ti-ansactions of the sort are void at common law (c), but 
the legislature with the view of affirming the rule and 
carrying the principles of the common law more fully into 
effect, declared by statutes 50 Edw. 3, c. (i, and 3 Hen 7, 
c. 4, all fraudulent gifts of goods and chattels in trust 
for the donor and to defraud creditors to be void ; and by 
13 Eliz. c. 5, all gifts, grants, and conveyances of goods, 
chattels, or land, made with an intent to hinder, delay, or 
defraud creditors were rendered void as against the per- 
son to whom such frauds would be prejudicial (d). Estates, 
however, or interests in land or chattels conveyed or 

(a) 2 Ves. 156, 157, per Lord 432; Cqpw v. Middletfm, 2 Madd. 
Hardwicke ; Wallii v. Duke of 428 ; Barton v. Vanheythuym^ 
Portland, 3 Ves. 502. 11 Ha. 132. 

(b) QaHh V. Cotton, 1 Dick. {d) Tarleton y. Liddell, 17 Q. 
217. B. 39U 

(c) Cadogan v. Kennett, Cowp. 
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assured bond fide and upon good consideration^ without ^^I!?* ^' 

notice of any fraud or collusion, are excepted from the 

operation of the statute (e). 

The statute 13 Eliz. c. 5, does not declare voluntary 
conveyances to be void, but only declares all fraudulent 
conveyances to be void (/). Whether a conveyance be 
fraudulent or not is declared by the statute to depend 
upon its being made " upon good considemtion and bond 
fidej* It is not suflScieiit that it be upon good considera- 
tion or bond fide. It must be both. Although a deed be 
made upon good consideration within the meaning of the 
statute, it is void against creditors, unless it be boTid 
fide(g). The expression "good consideration" in the 
statute means valuable consideration. Meritorious con- 
sideration, such as love, aflFection, &c., though good as 
between the parties themselves, is not in the eye of the 
law boTid fide, if it is inconsistent with that good faith 
which is due to creditors (A). As between the parties 
themselves and all persons claiming under them in pri- 
vity of estate, voluntary conveyances are binding (i), but 
in so far as they have the eflfect of delaying, defrauding, 



(e) 13 Eliz. c. 6, s. 6. See 
TarleUm v. Lidddl, 17 Q. B. 
390, 4 Deg. & S. 538. 

(/) Bii88eU V. Hammond, 1 
Atk. 13; Doey. Boutledge, Gowp. 
708; Cadogan v. Kennett, ib. 
432, 434 ; Hdlaway v. Millard, 
1 Madd. 414 ; (Me v. William^ 
Ban, 8 M. & W. 405. 

{g) Twyn^s Case, 3 Co. Eep. 
81 ; Woraley v. De Mattos, 1 
Btut. 474, 475; Cadogan v. 
Kennett, CJowp. 434; Bott v. 
Smith, 21 Beav. 516; Hannan 
V. Richarda, 10 Ha. 81 ; Thomp- 



son V. Wehtter, 4 Drew. 628, 
7 Jur. N. 8. 531 ; Lloyd v. AH- 
wood, 3 D. & J. 655; Fraser 
V. TJiompion, 4 D. & J. 600; 
CarleU v. Badcliffe, 14 Moo. P. 
C. 121, 135. 

(A) Copia Y. Middleton, 2 Madd. 
430; Taylor v. Jones, 2 Atk. 
600 ; Strong v. Strong, 18 Beav. 
408 ; Goldsmith v. Itussell, 5 D. 
M. & G. 547. 

(t) Fetre v. Espinasse, 2 M. & 
K 496; Bell v. Cureton, ib, 
503 ; French v. French, 6 D. M. 
& G. 95. 
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Chap. I. QY deceiving creditors, voluntary conveyances are not bom 

Jide, and are void as against creditors to the extent w 

which it may be necessary to deal with the property to 

their satisfaction. To this extent, and to this extent only, 

they will be treated as if they had not been mada To 

every other purpose they are good (i). 

GoDiriderft- A deed which appears to be voluntary may be shown 

expressed by any evidence (consistent with its terms) to have been 

"roved n^^® f'^r valuable consideration (T), but the evidence must 

be clear and free from suspicion (m). 

It is not enough, in order to support a settlement against 
creditors, that it be made for valuable consideration. It 
must also be bond Jide. If it be made with intent to 
delay, hinder, or defraud creditors, it is void as against 
them, although there may be in the strictest sense a valu- 
able or even an adequate consideration (n). Cases have 
frequently occurred, in which persons have given a full 
and fair price for goods, and where the possession has been 
actually changed, yet being done for the purpose of delay- 
ing or defeating creditors the transaction has been held 
fraudulent, and has therefore been set aside as against 
them(o). Though there be a judgment against the ven- 
dor, and the purchaser has notice of it, that fact will not, 



Deed must 
be band 



{k) CuHiB V. Pncc, 12 Ves. 
103; W&rsley v. De Mattos, 1 
Burr. 474; Bott v. SmUh, 21 
Beav. 616 ; Croker v. Martiriy 1 
Bligh, N. S. 673; French v. 
French, 6 D. M. & G. 96 ; Neale 
v. Day, 28 L. J. Ch. 45. See 
Wakefield v. OthhoUy 1 Giff. 401 ; 
Murphy v. Abraham, 16 Ir. Ch. 
371; Shaw v. Jeffrey, 13 Moo. 
r. C. 432. 

(/) Pvtt V. Todhunter, 2 Coll. 
76 ; Qale v. Williamson^ 8 M. & 



W. 405; Kehon, v. Kdmi, 10 
Ha. 386; Tawnend v. Takers 
L. B. 1 Oh. Ap. 446, supra, p. 
140. 

(m) Graham v. O^Kee/e, 16 
Ir. Ch. 1. 

(n) Twyne^s Case, Z Co. Bep. 
81 ; Holmes v. Penney, 3 £. & J> 
99. 

(o) lb. ; Worsley v. De Maitos, 
1 Burr. 474, 475; Cadogan v. 
Kennett, Cowp. 434 ; Harman T. 
Richards, 10 Ha. 81. 
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of itself, affect the validity of the sale of personal pro- ^P- !• 

perty. But if the purchaser, knowing of the judgment, » '—^ 

purchases with the view and purpose to defeat the credi- 
tor's^ execution, it is iniquitous and fraudulent, notwith- 
standing he may have given a full price, for it is assisting 
the debtor to injure the creditor. The question of fraud 
depends on the motive (p). 

The consideration of marriage, although the most valu- 
able of all considerations, if there be bona fides (q), will 
not support a settlement by a man in insolvent or embar- 
rassed circumstances, if there be evidence to show that the 
intended wife was implicated in any design to delay or 
defraud the creditors of the intended husband, or that the 
marriage was part of a scheme or contrivance between 
them to protect his property against the claims of his 
creditors (r). 

A postnuptial settlement made in pursuance of a prior 
valid written agreement is valid against creditors, but a 
parol antenuptial agreement does not prevent a post- 
nuptial settlement from being voluntary («). Nor will 
the written recognition after marriage of a verbal promise 
made before marriage support a postnuptial settlement 
against creditors {t). Postnuptial settlements are, as a 
general rule, voluntary deeds, and therefore void as against 
creditors (u): but in certain cases the concurrence of a 



(p) 1 Burr. 474 ; Ck)wp. 434, 
per LoTd Mansfield; 8 Taunt. 
678, per Dallas, 0. J. 

(q) Campion v. Cotton, 17 Ves. 
264 ; Ex parte M^Bumie, 1 D. 
M. & G. 441 ; DiUeea v. Broad- 
mead^ 2 D. F. & J. 666. 

(r) Colombine v. FenJiaU, 1 
Sm. & G-. 228 ; Fraaer v. Thomp- 
wn, 4 D. & J. 600. See JSx part^ 
JiTBumie, 1 D. M. & G. 445. 



{a) Spurgeon v. Colliery I Eden, 
61 ; Randall v. Morgan, 12 Ves. 
67 ; Lassence v. Tiemey, 1 Mac. 
& G. 551 ; Ex parte M'Bumie, 
1 D. M. & G. 445 ; Warden y. 
Jonesy 2 D. & J. 76 ; Ooldicutt v. 
Townaend, 28 Beav. 445. 

{t) Randall v. Morgan, 12 
Ves. 67 ; Warden v. Jones, 2 D. 
& J. 76. 

(u) Sug. V. & P. 715. 

L 2 
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Ch»p. I. stranger may deprive a postnuptial settlement of its volun- 

'-' tary character (x). So also a postnuptial settlement made 

on the receipt of an additional portion is a settlement for 
valuable consideration (^). The fact that a postnuptial 
settlement may be founded on a moral duty \nll not 
deprive it of its voluntary character (z). In certain cases, 
however, a settlement made upon a wife after marriage is 
not to be treated as wholly voluntary, where it is done in 
performance of a duty which a court of equity would 
enforce. Thus, if a man should contract a marriage by 
stealth with a woman having a considerable fortune in 
the hands of trustees, and he should afterwards make a 
suitable provision on her in respect of her fortune, the 
settlement would not be set aside in favour of the credi- 
tors of the husband, since a court of equity would not 
suffer him to take possession of her fortune, withont 
making a suitable settlement on her (a). 

An antenuptial settlement containing trusts in favour 
of the husband, wife, and issue, and also ulterior trusts for 
collaterals is, so far as the ulterior trusts are concerned, 
voluntary (6) ; but if the limitations in the settlements so 
interfere with those which would naturally be made in 
favour of the husband, wife, and issue, that they must be 
presumed to have been agreed upon by all parties, as part 



(x) Dart, V. & P. 576. See 
Holmes y. Penney ^ 3 K. & J. 90. 

(y) Sug. V. & P. 718; Dart, 
V. & P. 676. 

(z) HoUoway y. HeadingUmy 8 
Sim. 324; Jefferys y. Jejferys^ 
Or. & Ph. 138, 141. 

(a) Moore y. ^ycault, Pl-ec. 
Oh. 22, and other cases cited 1 
Fonb. Bk. 1, c. 4, b. 12, and 
note (2>), ib. c. 2, s. 6 ; Jones y. 



Marsh, Ga. t. Talb. 64 ; Wheder 
y. Caryl f Ainb. 121 ; Jewson t. 
Moulstm, 2 Atk. 417; MiddU- 
combe y. Marlow^ ib. 519; 
Ward y. ShaUOt, 2 Vee, 16; 
Itamsden y. HyUon^ ib. 304; 
Arundell y. Phipps^ 10 Yes. 
189. 

(6) »mUh y. CherHU, L. B, 
4 Eq. 390. 
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of the marriage contract, they are not voluntary and will SUf*/' 

be upheld (c). 

There is some inconsistency in the decided cases on the 
subject of conveyances in fraud of ci*editors. Some cases 
appear to lay down the nile that a deed is not invalid, 
unless the grantor or settlor was at the time indebted to 
the extent of insolvency, but the rule as so laid down is 
clearly not correct {d). According to dicta in other cases, 
a volimtary settlement is not invalid, although the settlor 
may have been considerably indebted at the time of the 
settlement, provided he was not indebted beyond his 
means of payment remaining after the settlement (e). 
But in Spirett v. Willows (f), Lord Westbury laid it 
down as the conclusion to be drawn from the cases, that 
if the debt of the creditor, by whom the voluntary settle- 
ment is impeached, existed at the date of the settlement, 
and it be the necessary consequence of the settlement 
that creditors are defrauded or delayed, it is immaterial 
whether the debtor was or was not solvent after making 
the settlement. "The fact," he said, "of a voluntary 
settlor retaining money enough to pay the debts which 
he owes at the time of making the settlement, but not 
actually paying them, cannot give a different character to 
the settlement or take it out of the statute. It still re- 
mains a voluntary alienation or deed of gift, whereby in 
the event the remedies of creditors are ' delayed, hindered, 
or defrauded ' " (g). The rule so laid down may operate 

(c) Clarke v. Wright, 6 H. & & Tw. 429; French v. French, 
N. 869; Dart, V. & P. 578— . 6 D. M. & G. 95; Seward v. 
581, see infra. Jackson, 8 Cow. (Amer.), 406. 

(d) 4 Drew. 632, per Km- (/) 34 L. J. Ch. 365. 
dersley, V.-O. (g) See French v. French, 6 

(c) See Townsend v. Westma- D. M. & G. 95 ; Thompson v. 
coU, 2 Beav. 340 ; Skarf v. Webster, 1 Jur. N. S. 531 ; Car- 
Soulhy, 1 Mac. & G. 364, 1 H. leU y. RadcUffe, 14 Moo. P. 0. 
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Chap. I. harshly in cases where an ample fund is retained by a 

settlor for the payment of his debts, and he afterwards at 

some distance of time loses or spends so much of his pro- 
perty as not to leave enough to pay such debt. But the 
rule appears on the whole to be sound, and agrees with 
the opinion of Kent, C, in LiviiigstoTve v. Reade (h). "The 
conclusion/' he said, " to be drawn from the cases is that 
if the party is indebted at the time of the voluntary settle- 
ment, it is presumed to be fraudulent in respect to such 
debts, and no circumstance will permit those debts to be 
affected by the settlement or repel the legal presumption 
of fraud. The presumption of law in this case does not 
depend upon the amount of debts or the extent of the 
property in settlement or the cii'cumstances of the party. 
There is no such line of distinction set up or traced in any 
of the casea The attempt would be embarrassing, if not 
dangerous to the rights of creditors, and prove an inlet to 
fraud The law has therefore wisely disabled the debtor 
from making any voluntary settlement of his estate to 
stand in the way of existing debts." It must, however, be 
observed that the reasoning of Kent, C, has not been 
followed in later American cases, and that the doctrine 
has not been pressed to the extent of holding a voluntary 
conveyance made on a meritorious consideration as of 
blood and affection void, because there was a small in- 
debtedness at the time. The better doctrine has been held 
to be that there is no absolute presumption of fraud which 
entirely disregards the intent and purpose of the convey- 
ance, if the grantor happened to be indebted at the time 
it was made, but that such a conveyance under such cir- 
cumstances affords only pi^imd facie, or presumptive 
evidence of fraud, which may be rebutted or controlled, 

21, 135; Smith v. Chem'Il, L. {k) 3 Johns. Ch. (Amer.), 
E. 4 Eq. 395. 500. 
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the queBtion being in each case a question of fact for the ^P- ^• 

Sect. 4. 

jury {i). z 

In his Commentaries (k) Kent, C, admits the tendency 
of the decisions both in America and England to be to 
leave the conclusion of fraud as a matter of fact for a jury ; 
but he does not approve of the rule, and adheres to the 
doctrine of Reade v. LiviTigstone, and thinks that the 
presumption of fraudulent intent in cases of the sort may 
and ought to be an inference of law (t). 

The provisions of the stat. 13 Eliz. c. 5, are not confined 
to existing 'creditors, but extend to subsequent creditors, 
ivhose debts had not been contracted at the date of the 
settlement (m); but the principle will not operate in 
favour of subsequent creditors, unless it can be shown 
either that the settlor made the settlement with the 
express intent to " delay, hinder, or defraud " persons who 
might become creditors (n), or that after the settlement 
the settlor had not sufficient means or reasonable expecta- 
tion of being able to pay his then existing debts, in which 
case the law infers that the settlement was made with 
intent to delay, hinder, or defraud creditors (o), or at least 



(t) Seward v. JackaoUf 8 Cow. 
(Amer.), 406; Bank of United 
States V. HottscTnan, 6 Paige 
(Amer.), 526; Wickesy. Clarkey 
8 Paige (Amer.), 165; Etnde'a 
Lessees y. Longworthy 11 Wheat. 
(Amer.), 199; Thachery. Phin- 
ney, 7 Allen (Amer.), 150 ; 
Lerow v. Wilmarth, 9 ib. 386 ; 
Story, £q. Jur. 362. See also 
Thompson v. Webster^ 4 Drew. 
632, jper Kindersley, V. - 0. ; 
Qraham v. (fKeefe, 16 IrrCh. 1. 

(*) Vol. 2, p. 442. 

(0 See Van Wyck y, Seward, 
18 Wend. (Amer.), 392, 405. 



(m) Tarha^ik y. Marbury, 2 
Vem. 509. 

(n) Stileman y. Ashdown, 2 
Atk. 481 ; Stephens v. Ollive, 2 
Bro. C. C. 91 ; HoUoway y. Mil- 
lard, 1 Madd. 414; Holmes y. 
Penney, 3 K. & J. 99 ; Barling 
y. Bishop, 29 Beay. 417; Mur- 
phy y. Abraha/m, 15 Ir. Oh. 
371. 

(o) Spirett v. Willows, 34 L. 
J. Ch. 367, per Lord Westbury ; 
Thompson y. Webster, 7 Jur. N. 
S. 531. Oomp. Holmes y, Penney, 
3 K. & J. 90. 
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Cbtp. T. that there are debts unsatisfied which were due at the 

Seek. 4. 

date of the settlement ( p). If at the time of filing the 

bill no debt due at the execution of the settlement re- 
mains unpaid, and there is no evidence to show that the 
settlement had for its object the delaying, hindering, or 
defmudiug of subsequent creditors, the settlement pre- 
vails against them (q), but if any debt due at the date of 
the settlement remains unsatisfied at the time of filing the 
bill (r), or if there be evidence to show that the settlement 
was made in contemplation of future debts or in further- 
ance of a meditated design of future fraud, although the 
settlor may not have been indebted at the time («), the 
deed will be set aside (t). If a settlement is set aside as 
fraudulent against creditors whose debts accrued before its 
execution, subsequent creditors are entitled to partici- 
pate (u) : but if antecedent creditors cannot make out a 
case for setting it aside, subsequent creditors cannot im- 
peach the settlement as fraudulent by reason of the prior 
indebtment (cc). 



{p) Jenkyn v. Vaughan, 3 
Drew. 419; Barton v. Vanhey- 
thuy^eriy 11 Ha. 132. Comp. 
Holmes y. Penney, 8 K. & J. 90. 

(g) Jenkyn v. Vaughan, 3 
Drew. 419. See Eussell v. Ham^ 
mondy 1 Atk. 13; Holmes y. 
Penney y 3 K. & J. 96; Barling 
V. Bishop, 29 Beay. 417 ; Thomp- 
son V. Webster, 7 Jur. N. S. 
531. 

(r) Jenkyn v. Vaughan, 3 
Drew. 419. Comp. Holmes v. 
Penney, 3 K. & J. 90. See Gra- 
ham V. aXeefe, 16 Ir. Ch. 1. 

(«) Stileman y. Ashdown, 2 
Atk. 481 ; Richardson y. Small- 
wood, Jac. 552; HoUoway y. 



Millard, 1 Madd. 414 ; Barling 
y. Bishop, 29 Beay. 417 ; Mur- 
phy y. Abraham, 15 Ir. Ch. 371 ; 
Graham y. O'Kee/e, 16 Ir. Ch. 
1; Savage y. Murphy, 7 Tiff. 
(Amer.), 508. 

{t) See Whittington v. Jen- 
nings, 6 Sim. 496. 

(tt) Bichardson y. SmaUiDood, 
Jac. 552 ; Ede y. Knowles, 2 Y. 
& C. C. C. 172 ; BarUm v. Van- 
heythuysen, 11 Hia. 132. 

(x) See HoUoway y. MiUard, 
1 Madd. 419; Walker v. Bur- 
rows, 4 Atk. 94; JSde y. 
Knowles, 2 Y. & C. C. C. 172, 
178. Comp. Story, Eq. Jar. 
363. 
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In Hohnes v. Penney (y) the conveyance by a man of his ^***P* J- 
property to trustees for valuable consideration upon trust -?^^ 
to apply it at their discretion in the maintenance of him- 
self, his wife and children, or any of them, in such a man- 
ner as they should think fit, was held valid against 
subsequent creditors and also against a person who was a 
creditor at the time of making the conveyance and whose 
debt was concealed by the settlor from the purchaser. It 
was also laid down (z) by Wood, L. J., that a voluntary 
settlement to the same effect would^ be upheld against 
subsequent creditors. 

In order to make a voluntary settlement or conveyance 
void as against creditors, whether existing or subsequent, 
it is indispensable that it should transfer property which 
would be liable to be taken in execution for the payment 
of debts (a). Under the old law a voluntary settlement 
of stock or of choses in action or of copyholds or of any 
other property not liable to execution was not within the 
statute of Elizabeth (6) : but copyholds, bonds, money, 
stock, &c., &c., being under 1 Vict c. 100 seizable in exe- 
cution, are now within the statute (c). 

A strong presumption of fraud against creditors arises, 
where after a bill of sale of chattel property, purporting 
on its face to take effect immediately, the vendor or settlor 
is after its execution permitted to remain in possession of 
the property (d). It is otherwise, however, if his continu- 



{y) 3 K. & J. 99. 

(z) lb. 100. 

(a) See Bundas v. Dutem, 1 
Ves. Jr. 196; Caillaud v. EbU 
wick, Anst. 381; Nantes v. 
Cdrrock, 9 Ves. 188, 189 ; Eider 
v. Kidder, 10 Ves. 368 ; Guy v. 
Pearkes, 18 Ves. 196. 

(6) lb. ; Hwn v. Horn, Amb. 



79 ; Cochrane v. Chamhersy ib. n ; 
NorcuU V. Dodd, Cr. & Ph. 100. 

(c) NwcuU V. Dodd, Cr. & Ph. 
100; Barrack v. M'Culloch, 3 
K & J. 110; French v. French, 
6 D. M. & G. 95; Warden v. 
Jones, 2 D. & J. 76; Stokoe v. 
Cowen, 29 Beav. 637. 

{d) Twyne's Case, 3 Co. Ecp. 
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^hftp. T. ance in possession is consistent with the nature of the 

transaction, as where a bill of sale is not absolute on its 

face or in its form, but only conditional, so that possession 
is not to be given until the condition has been per- 
formed (e). In Edwards v. Harben (/) the court went so 
far as to say that possession of goods sold under an abso- 
lute bill of sale is conclusive evidence of fraud ; but the 
tendency of later decisions has been to qualify that 
doctrine, and the weight of authority is in favour of the 
modified doctrine that possession by the vendor or settlor 
affords only a badge or prirndfade presumption of fraud, 
which may be rebutted by explanation, showing the trans- 
action to be fair and honest and giving a reasonable 
ground for the retention of possession. The question as 
to fraud in such cases is not an inference of law, but one 
of fact for the jury (g). 

Transactions which have for their object the defeating 
or defrauding of creditors must be carefully distinguished 
from cases where a sale, or assignment, or other convey- 
ance merely amounts to giving a preference to one 
creditor, or to one set of creditors, over another, or where 
the assignment or conveyance is made for the benefit of 
all creditors. The law tolerates assignments giving one 
creditor a preference over another. The fact that an 



81 ; Edwards v. Harben, 2 T. 
E. 687. 

(e) Edwards v. Harhen, 2 T. R. 
687 ; Cadogan v. Kennett, Cowp. 
434 ; Martindale v. Booth, 3 £. 
& Ad. 498, 606; MinshaXl v. 
Lloyd, 2 M. & W. 460 ; but see 
17 & 18 Vict. c. 36, Eegifltration 
of Bills of Sales Act, 1 Smith, 
L. C. 14, Addison on Oontrocts, 
147—160. 



(/) 2T. E.587. 

{g) Lady ArundeU v. Phippa^ 
10 Yes. 146; MarHndaU t. 
Booth, 3 B. & Ad. 498, 505; 
Latimer v. BataoHy 4 B. & O. 
662; Lindony, Sharp, 6 M. ^ 
G. 896, 898, per Tindal, C. J. ; 
Macdona v. Swiney, 8 Ir. C. JL. 
73; Cooke v. WaOeer, 3 W. IL 
367, 1 Smith, L. C. p. 13. 
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assignment may have been expressly made with the ^»P- !• 

Sect. 4. 

intent to defeat the claim of a particular creditor is of no 



consequence either at common law or under the statute oiA,-^^/;^ ^^^'./^Aa 
Elizabeth, if the consideration be adequate (A). Under 
the bankrupt law, however, the transfer by a man of the 
whole, or the bulk, or even a part of his property to a 
creditor in consideration of an antecedent debt is fraudu- 
lent, if made voluntarily and in contemplation of bank- 
ruptcy (i). 

An assignment by a man of his property for the benefit 
of his creditors is valid and will be supported, provided 
the deed be bond fide for the benefit of all the creditors, 
and there be an unconditional surrender by the debtor of 
all his property and effects (A;). But a deed which the 
debtor has a power to revoke and attempts to use as 
a shield against his creditors is fraudulent and void 
against creditors who are affected by the deed, notwith- 
standing the deed upon the face of it purports to be for 
the benefit of all the creditoi-s (2). So also is an instru- 
ment void as against creditors, if there is any provision 
contained in it which shows that the debtor at the time of 
its execution intended to prevent an immediate applica- 
tion of his property in favour of his creditors (m). 

The same policy of affording protection to the rights of Fnndalent 

deviBes. 



(A) HoUtird v. Anderson, 5 T. 
R 235; Estvnck v. CaiUaud, 
5 T. E. 420; Grogan v. Cooke, 
2 Ba. & Be. 235 ; PicJcstock y. 
Lyster, 3 M. & S. 371 ; Wood v. 
Dixie, 7 Q. B. 892; Hale v. 
Saloon Omnibus Co., 4 Drew. 
492; WoherTiampton and Staf- 
fordshire Banking Co, v. Mars- 
ton, 7 H. & N. 148. But see 
Bott v. Smith, 21 Beav. 511. 



(i) Smith T. Cannan, 2 E. & 
B. 35 ; BiUlesian v. Cooke, 6 E.. 
& B. 298 ; Young v. Fletcher, 3 
H. & 0. 732, infra. 

{k) Smith V. Hurst, 10 Ha. 
30 ; Biches v. JEvans, 9 C. & P. 
641. 

(0 Smith v. Hurst, 10 Ha. 
30. 

(w) BrigJiam v. Tillinghast, 
3 Kem. (Amer.), 215. 
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^^'l' creditors pervades the provisions of the statute 3 & 4 

Will. & M. c. 14, respecting fraudulent devises in fraud of 

creditors (n) : but the statute does not reach conveyances, 
whether voluntary or not, which the debtor may make in 
his lifetime (o). A debtor may alienate the land notwith- 
standing the existence of debts, or he may by will make 
it equitable assets, or he may devise it for the payment of 
a particular debt on simple contract, and so withdraw it 
from specialty creditors altogether. The creditors may by 
taking proceedings obtain payment out of the descended 
or devised real estates in the hands of the heir or devisee ; 
but if such proceedings are not taken, the heir or devisee 
may alienate, and in the hands of the alienee whether 
upon a common purchase or on a settlement, even with 
notice that there are debts unpaid, the land is not liable 
although the heir remains personally liable to the extent 
of the value of the land alienated (p). The alienee, how- 
ever, may be restrained at the suit of creditors from 
parting with the money (g). 
Fraud in Another case of fraud upon creditors is where upon a 
Uon deeUfl. composition by a debtor with his creditors, particular 
creditors, by means of secret bargains, secure to themselves 
undue advantages over the rest of the creditors. The 
principle of all composition deeds being that the debtor 
shall make a true representation of his assets and that the 
creditors shall stand upon an equal footing and observe 
good faith towards each other, any secret arrangements 
between the debtor and a particular creditor, whereby he 

(n) See Jeremy on Eq. Jur. Sim. 253 ; Richardson y. Hortorit 

bk. 3, pt. 2, c. 3, 8. 4, pp. 415, 7 Beav. 112, 123; DiUces v. 

416. See also Coope y. Cress- Broadmead, 2 D. F. & J. 666. 

wtUf L. B. 2 Ch. App. 112. But see Pimm y. InsaUy 1 Mac. 

(o) 1 Fonb. Eq. b. 1, c. 4, s. & Q. 449. 

14 n. {q) Oreen y. Lowes, 3 Bro. C. 

{p) Spachman y. Timhrelly 8 C. 217. 
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is placed in a more favoured position than the rest of the ^P- J- 

creditors, is a fraud upon the others (r). In modem times 

the same rule has been acted on at law (a). 

For the like reasons any agreement made by an insol- 
vent debtor with his assignee, by which the estate of the 
insolvent is to be held in tnist by the assignee to secure 
certain benefits for himself and his family, such as to pay 
certain annuities to himself and his wife out of the rents 
or proceeds of the property assigned, and to apply the 
surplus to the extinction of debt due to the ajssignee, is 
void as being a contrivance in fraud of creditors (Q. 

A creditor, however, holding a security for his own 
debt, may stipulate to have the benefit of it in addition to 
the amount of the composition offered by a debtor to his 
creditors, but he must hold himself entirely aloof from the 
other creditors, or distinctly communicate with them on 
the subject, if he at all acts in common with them (u). 



FRAUD UPON MARRIAGE ARTICLBa 

Another class of frauds upon third parties, which will 
be relieved against in equity, is where persons after doing 
acts required to be done on a treaty of marriage, render 
those acts unavailing by entering into other secret agree- 
ments, or derogate from those acts or otherwise commit a 



(r) Jackman v. Mitchdl^ 13 
Yes. 581 ; Sadler v. Jackson^ 15 
Ves. 52; CoUman v. WaXUr, 3 
Y. & J. 215 ; CtUlinfftoorth v. 
Lhyd, 2 Beav. 385, and cases 
cited 395 n. ; Pendlehury v. 
Walker, 4 Y. & C. 434; Ex 
parte Oliver, 4 Deg. & Sm. 362 ; 
Mare y. Sand/ard, 1 Giff.. 288 ; 
Mare y. Warner, 3 Giflf. 100; 
Wood y. Barker, 1 L. E. Eq. 



139. Gomp. Lee v. Lockhart, 3 
M. & 0. 315. 

(a) Cockehott y. Bennett, 2 T. 
E. 763 ; Knight v. Hunt, 6 Bing. 
432 ; Lewie v. Jonee, 4 B. & G. 
506 ; Howden y. ffaigh, 11 A. & 
E. 1033. 

(0 McNeill V. Cahia, 2 BHgh, 
228. 

(m) Cidlingworih v. Lloyd, 2 
Beav. 385. 
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^M*- 1, fraud upon the relatives or Mends of one of the contract- 

86ct. 4. ^ ^ 

^ ■ ing parties (x) ; as wher^ a parent declines to consent to 

a marriage on account of the intended husband being in 
debt, and the brother of the latter gives a bond for the 
debt to procure such consent, and the intended husband 
then gives a counter-bond to his brother to indemnify him 
against the first bond (y). So, also, where a creditor of 
the intended husband concealed his own debt and misre- 
presented to the lady's father the amount of the debts of 
the intended husband, the transaction was treated as a 
fraud upon the marriage, and the creditor was restrained 
from enforcing liis debt at law against the husband 
after the marriage (z). So, also, where a brother on 
the marriage of his sister let her have a sum of money 
privately that her fortune might appear to be as much 
as was insisted on by the other side, and the sister 
gave a bond to the brother to repay it, the bond was set 
aside (a). So, also, where the money due by an intended 
husband upon a moi-tgage was represented by the mort- 
gagee to the relations of the wife to be much less than was 
really due, he was not allowed to recover more than he 
had represented the debt to amount to (6). 

Another case of fraud upon marriage articles is where a 
father, who had on the marriage of his daughter cove- 
nanted that he would upon his death leave her certain 
tenements, and would also by his will give and leave her 
a full and equal share with her brothers and sisters of all 

(sc) FeytonY.Bladwell, lYem. Bro. C. 0. 543. See D'Alhiac 

240. V. lyAlbiac, 16 Ves. 124 ; MarrU 

{y) Redman v. Eedman, 1 v. Clarkwm, 1 J. & W. 107. 
Vem. 348; Turton v. BenBOUy 1 (a) Gale v. Lindo, 1 -Vem. 

P. Wms. 496 ; Scott v. Scott, 475 ; Lamlee v. Hantnan, 2 

I Cox, 366 ; Palmer v. Neave, Vem. 499. 

II Ves. 166. {b) Barrett v. WeUs, Prec. Ch. 
(z) Neville v. Wilkinmi, 1 131. 
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his personal estates, transfers afterwards during his life a Chap. I. 

very large portion of his personal property to his son, -: 

retaining the dividends for his own life (c). Covenants of 
this sort do not prohibit a parent from making any dis- 
position of his property during his lifetime among his 
children more favourable to one than another. But they 
do prohibit a man from doing any acts which are designed 
to defeat or defraud the covenant. A parent may, if he 
pleases, notwithstanding the covenant, make an absolute 
gift to a child ; but the gift must be an absolute and 
unqualified one, and must not be a mere reversionary 
gift, which saves the income to the parent during his own 
lif« (d). 



FRAUD UPON THE MARITAL RIGHTS. 

Another class of transactions which will be relieved 
against as being in fraud of the mamage contract are 
conveyances made by an unmarried woman of her pro- 
perty, during the treaty of marriage, without the know- 
ledge of her intended husband, in contravention of his 
marital rights, or in disappointment of his just expecta- 
tions (e). Several circumstances appear to Lave been 
thought material as negativing the imputed fraud : such. 



(c) Jones Y. Martin, 3 Anst. 
882, 6 Yea. 266 n. ; 8 Bro. P. 
O. 242. See BandaU v. Willis, 
6 Ves. 261 ; M'NeiU v. Cakill, 2 
Bligh, 228. Comp. Stocken v. 
Stocken, 4 M. & C. 95; Bdl y. 
Clarke, 25 Beav. 436. 

{d) Jones v. Martin, 3 Anst. 
882, 5 Yes. 265 n. 

(c) Lance y. Norman, 2 Ch. 
Bep. 41 ; Lady Strathmore y. 
Bowes, 2 Bro. C. C. 345, 2 Cox, 
33, 1 Ves. Jr. 22 ; Goddard y. 



Snov), 1 Buss. 485 ; England y. 
Downs, 2 Beav. 622; Taylor y. 
Pugh, 1 Ha. 608 ; LleweUin v. 
Cobhold, 1 Sm. & G-. 376 ; Doumes 
y. Jennings, 32''Beay. 290. See 
Loader y. Clark, 2 Mao. & G. 
387; Chambers y, Crahbe, 34 
Beay. 457. A secret settlement 
by a woman of her property 
during a treaty of marriage, is 
not necessarily yoid at law. 
Doe d. Bichards y. Lewis, 110. 
B. 1035. 
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<3h*p. I. for iDstance, as the poverty of the husbaod^ the fact thai 

he has made no settlement on the wife, the fulfilment of a 

moral obligation, as in the case of a settlement upon the 
children of a former marriage, or of a bond given to secure 
a debt contracted for a valuable consideration, or the fact 
of the ignorance of the husband that his wife possessed the 
property (/). There can be no doubt that any of these 
facts would be a good ground for insisting that there 
should be a settlement, but it is not so easy to understand 
why they should constitute reasons for practising conceal- 
ment upon him, or for treating such concealment as imma- 
terial (g). If both the property and the mode of its 
conveyance, pending the marriage treaty, were concealed 
from the intended husband, there still is or may be a 
fraud practised on him. It is true that the non-acquisi- 
tion of the property is no disappointment, but still his 
legal right is defeated, and the conveying away of the 
property for the benefit of a third person or the vesting 
and continuance of a separate power in the wife over pro- 
perty which ought to have been his, and which is without 
his consent made independent of his control, is a surprise 
upon him, and might, if previously known, have induced 
him to abstain from the marriage (h). The mere fact, 
however, of concealment, or rather the non-communica- 
tion to him, is not necessarily and under all circumstances 
equivalent to fraud. In the absence of any representation 



(/) Hunt V. MaUhews, 1 Vem. 
408; Taylor v. Pugh, 1 Ha. 
608. See Dowries v. JenningSy 
32 Beav. 290. 

{g) England^, Ihwn$,2 Beav. 
622, 629 ; Tayhr v. Pugh, 1 Ha. 
608, 613; Chambers v. Crahhe, 
34 Beav. 457. See PouUon v. 
WeUingim, 2 P. Wms. 633; 



Ijody Strathmore v. Botoes^ 2 
Bro. 0. C. 345, 6 Bro. P. C. 
427, 1 Ves. Jr. 22, 

(A) Carleton v. Earl of BortH^ 
2 Yerii. 17 ; Goddard y. Snow, 

1 Buss. 485 ; England v. Ihwns^ 

2 Beav. 522, 529 ; Dotones v. 
Jennings, 32 Beav. 290. 
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as to specific property, there is no implied contract on the ^^- 1* 

part of the lady that her property shall not be in any way 

diminished before the marriage : but it is for the court to 
determine in each case whether having regard to the con- 
dition of the parties and the other attendant circum- 
stances, a transaction complained of by the husband should 
be treated as fraudulent (i). Where the husband has so 
conducted himself towards the intended wife that she 
cannot without disgrace retire from the marriage, as where 
he had induced her to cohabit with him before marriage, 
a settlement made by her of her property without his 
knowledge will not be treated as in fraud of his marital 
rights {k). 

The equity in favour of the husband does not arise, 
unless it can be clearly made out that at the time of the 
conveyance of her property by the wife there was an 
engagement of marriage between them (t). A conveyance 
to be fraudulent must be made in contemplation of a 
particular marriage (m). Nor has the husband any equity 
to set it aside, if before the marriage he has notice that 
the intended wife has dealt in some way with her pro- 
perty. It is essential to the application of the principle 
that the husband should, up to the moment of the mar- 
riage, have been kept in ignorance of the transaction. If 
he has notice before the marriage that the lady intended 
to make a settlement of her property, and nothing took 
place to justify a belief on his part that at the time of the 
marriage no such settlement had been made, he has no 
equity to set it aside, although he may not be proved to 

(t) De ManneviUe v. CompUm, {l) England v. Down»^ 2 Beav. 

I V. & B. 354 ; 8t. George v. 522 ; Qriggs v. StapUe, 2 Deg. 

Wake, 1 M. & K. 610 ; Taylor & S. 572. 

V. JPugh, 1 Ha. 608. (m) Maher v. Hohba, 2 Y. & 

(A:) Taylor v. Pvu/h, 1 Ha. 608. C. 3X7. 



162 FRAUD UPON MARITAL RIOHTa 

^P- ^* have been aware of any settlement having been actually 

made. If the husband has notice that the property has 

been in some way dealt with and makes no inquiry, he is 
bound by what has been done. It is enough that he had 
notice of the intended settlement, though he may not 
have been awai'e of the trusts (n). 

If a bond be given by a woman before marriage to 
secure a debt contracted for valuable consideration, there 
is no fraud on the husband though it be concealed from 
him (o). 

The right of the husband to impeach a transaction, as 
being in fraud of his marital rights, may be lost by 
acquiescence or delay (p) ; nor have his representatives 
after his death any equity against the wife, if he does 
not before his death discover the fraud upon his marital 
rights (3). 



MARRIAGE AND PLACE BROKAGE BONDS. 

Another class of transactions which are relieved against 
as being in fraud of third parties, are contracts or agree- 
meuts to negotiate a marriage between two parties for a 
certain compensation (r). In some early cases, Chridey v. 
Lother (a), and a case cited in HaU v. Potter (t), a mar- 
riage brokage bond was held good at law ; but these cases 

(n) St. George v. Wake, 1 M. Clarke, 2 Mao, & G. 382; 

& E. 610; England y. Doum$, Dawnes y. Jennings, 32 Beay. 

2 Beay. 622 ; Griggs y. Staplee, 290. See in/ra, 

2 Deg. & S. 672 ; Wrigley y. (q) Grazehrook v. Perdval^ 14 

SvKLtnson, 3 Deg. & S. 458. See Jur. 1103. 

Prideattx y. Lofisdale, 1 D. J. & (r) See Wordey v. De MaUos, 

S. 433. 1 Burr. 476, per Lord Mui»- 

(0) Blanchet v. Foster, 2 Ves. field. 

264. (•) Hob. 10. 

{p) De ManntvUle v. CWp- («) 3 Ley. 412. 
ton, 1 V. & B. 354 ; Loader v. 
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cannot be considered law. The better opinion would seem Chap. I. 

. ^ Sect. 4. 
to be that a mamage brokage bond is void at law upon 

grounds of public policy. In equity it has long been 
settled that such bonds will be relieved against, as well 
upon grounds of public policy, as because they tend to 
induce the exercise of undue influence in the promotion of 
marriages, and are a fraud on the families of those who 
are so induced to marry without taking the advice of their 
friends (u). Marriage brokage contracts are so adverse to 
public policy as not to be capable of confirmation (v) : and 
even mcmey paid under them may be reclaimed (x). It 
makes no difference that the marriage is between persons 
of equal rank, age, and fortune, for the contract is equally 
open to objection upon general principles as being of 
dangerous consequence (y). The principle has even gone 
further and a bond given for assisting a clandestine mar- 
riage has been set aside, though given voluntarily after 
the marriage and without any previous agreement for the 
purpose (z). 

Upon a similar ground, if a parent or guardian, or any 
person nearly connected to a party privately connive with 
a third person, and agree to procure a marriage between 
such parties in consideration of a certain compensation, or 



(li) ffaU V. Potter, 3 Lev. 412, 
Show. P. 0. 76; Arundd v. 
TrevUlian, 1 Ch. Rep. 47 ; Law 
V. Law, Oa. t. Talb. 140, 142 ; 
Cole V. Qihem, 1 Vee. 603; 
VauxTiaU Bridge Co, v. Spencer^ 
Jac, 67 ; Boyntcn v. Hubbard, 
7 Mass. (Amer.), 112. The civil 
law does not seem to have held 
contracts of this sort in auch 
severe rebuke, for it allowed 
proacenetce, or match-makers, to 
receive a reward for their ser- 



vices to a limited extent. Story, 
Eq. Juf . 260. 

(v) Cde V. GibsoHy 1 Ves. 603, 
606, 607; Boche v. O'Brien, 1 
Ba. & Be. 368. 

(x) Smith V. Bruning, 2 Vem. 
392; Goldsmith v. Bruning, 1 
Eq. Ca. Ab. 89. 

(y) Hall V. Potter, 3 Lev. 411, 
1 Fonb. bk. 1, c. 4, s. 10. 

(?) WiUiameon v. Gibson, 2 
Sch. & Lef. 367. 

K 2 
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2*P- 1- agree upon payment of a certain sum to consent to sucli 

marriage, the contract is utterly void upon the ground 

that it is a bargain in contravention of the rights oi 
third parties, whose interests are thus controlled and 
sacrificed (a). 

Of a kindred nature to marriage brokage contracts and 
governed by the same rule, are cases where bonds are 
given, or other agreements made as a reward for using 
influence and power over another person to induce him to 
make a will in favour of the obligee and for his benefit, 
for all such contracts tend to the deceit and injuiy <^ 
third parties, and encourage artifice and improper attempt 
to control the exercise of their free judgment (6). But 
such cases are carefully to be distinguished from those in 
which there is an agreement among heirs or other near 
relatives to share the estate equally between them, what- 
ever may be the will made by the testator ; for such an 
agreement is generally made to suppress fraud and undue 
influence and cannot truly be said to disappoint the 
testator's intention, if he does not impose any restriction 
on his devisee (c). 
Office Of a kindred nature to marriage brokage contracts are 

bonds. office brokage bonds. Bonds of this sort are fraudulent^ 
and therefore void upon grounds of public policy, the 
tendency of such bonds being to introduce unfit persons 
into places of great public trust, and to defraud the public 
of the service of the most efficient candidates or 
officers (rf). 

(a) Peyton v. Bladwdl, I (c) BecMey v. Newland^ 2 P. 

Vem. 240 ; StrihhUhiU v. Brdt, Wm. 181 ; Harwood v. Tooke, 

2Vem. 446; Keat y. Allen, ih. 2 Sim. 192; WHhered v. ITe- 

588, 1 Fonb. Eq. bk. 1, c. 4, s. thered, ib. 183 ; Story, Eq. Jur. 

11 ; Story, Eq. Jur. 266, 267. 265, 785. 

{b) Dehenham v. Ox, 1 V©8. {d) Law v. Law, Ca. t. Tdb. 

276, 140, 3 P. Wms. 891 ; Morris t. 
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BONDS TO MARRY. Chap. I. 

Sect 4. 

A bond given by a young woman secretly to a man,^ 

conditioned to pay him a sum of money, if she did not 
marry him on the death of the parent or other individual 
from whom she has expectancies, but kept secret from 
him, is in equity looked on as a fraud on the parent or 
other individual, from whom she has expectations, who 
disapproved of the marriage, and might be misled into 
making a provision for her, which, had he known of the 
bond, he might have done in such a manner as would 
have prevented the marriage (e). 



FRAUD m wrrHHOLDma consent to marriage. 

Gifts and legacies are often bestowed upon persons upon 
condition that they shall not marry without the consent of 
parents, guardians, or other confidential persons. If such 
consent to the marriage is withheld from a corrupt motive, 
the Court of Chancery may interfere. It has been con- 
tended that if the person whose consent is required is 
interested in withholding it, he must show a reason for 
his dissent. But if the author of the trust chooses to 
require the consent of a person whom he knows at the 
time to have an interest in refusing it, it is diflficult to 
conceive an equity interfering with his choice. At all 
events no equity will arise if the trustee has meant to 
act honestly, though his decision may not be the same as 
that at which the court would have arrived (/). 



FRAUD IN RESPECT OP EXPECTTANCIES. 

It would appear to have been partly, if not mainly, on 

M*CuUoch, 2 Eden, 190; Han- (c) Woodhouse v. Shepley, 2 

nington v. Du Chatd, 1 Bro. C. Atk. 636 ; Cock v. Richards, 10 

0. 124 ; Hartwdl v. HaHwdl, 4 Ves. 429. 

Ves. 811 ; Osborne v. Williams, (/) Clarke v. Parker, 19 

18 Ves. 379. Yes. 1. 
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CJjjP» J* the ground that a bai^gain with an expectant heir in 

respect of his expectancy during the life, and without the 

knowledge of the person from whom the expectancy was 
looked for, was a fraud on the latter, that a bargain with 
an expectant heir was liable to be opened and set aside 
upon the ground merely of undervalue (^). A fSeur and 
bond fide agreement, however, between expectants to 
share equally, or in a certain manner, the property which 
might be left them, although entered into behind the 
back of the person from whom the expectancy is looked 
for, has always been held valid in equity (h). 



FRAUD IN RESPECrr OF SALES RY AUCTION. 
Agreements whereby parties for the purpose of pre- 
venting competition at an auction, and of depressing the 
value of the property below its market price, engage not 
to bid against each other, have been held in some Ame- 
rican cases to operate as a fraud upon third parties (t). 
But it is difficult to see upon what principle it can be 
maintained that a mere agreement between two persons, 
each desirous of effecting the purchase of an estate, that 
they will not bid against each other, but that one shall 
retire and leave the field open to the other, can be held to 
invalidate the sale, and in two cases before our own 
courts, an agreement to this effect has been held good (Xr). 



{g) Davis v. Duke qf Marl- 
borough, 2 8w. 140, 147; King 
Hamlet, 2 M. & K. 456. But see 
now 31 Vict. c. 4, mpra, p. 136 n. 

(h) Beckley v. Newland, 2 P. 
Wins. 182; Wethered v. We- 
thered, 2 Sim. 183 ; Harwood v. 
Tooke, ib. 192 ; Hyde v. WhiU, 
6 Sim. 524; Lyde v. Mynn, 1 
M. & £. 683. See Houghton v. 
Lees, 1 Jur. N. S. 862 ; Hmp v. 



Tonge, 9 Ha. 100. 

(t) Jones Y» CasweUy 3 Johns. 
(Amer.), 29; Dodlin y. Ward, 6 
Johns. (Amer.), 194 ; WUbwr v. 
How, 8 Johns. (Amer.), 444 ; 
Hawley v. Cramer, 4 Cow. 
(Amer. ), 7 1 7 ; Brisbane v. A dams, 
3 Gomst. (Amer.), 129; Story, 
Eq. Jut. 293. See also I'vJler 
V. Abrahams, 6 Moo. 316. 

{k) Oalton v. Emuss, 1 ColL 



^nwV"OT"^>^ 
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The secret employment by the owner of property of a ^^p* I- 
pufiFer, or underbidder, at a sale by auction of the pro- 



perty, is at law a fraud upon bond fide bidders ; nor can ment of 
the owner bid privately for his own property. All secret ^e by ** 
dealing on the part of the seller is deemed fraudulent. If taction. 
he be unwilling that his goods shall be sold at an under . 
price, he may order them to be set up at his own price or 
not lower, or he may previously declare as a condition of 
the sale, that it is subject to a reserved price (Q. In 
equity, however, a vendor could lawfully, without any 
express stipulation, or without making the fact publicly 
known, fix a reserved price and employ a person to bid for 
him, so as to prevent the property going under that price : 
but if more than one person be employed to bid, or if 
the object of the employment of a bidder be to run up 
and enhance the price, or if the sale profess to be with- 
out reserve and a bidder be nevertheless employed, there 
is a fraud in equity as well as at law (m). Lord Cran- 
worth, in Mortimer v. Bell (n), and Knight Bruce, L, J., in 
Woodward v. Miller (o), animadverted upon the inconve- 
nience of there being a conflict between the rules at law 
and equity upon the subject, and said they considered the 
rule at law more salutary than the rule which had been 
adopted by courts of equity. With the view accordingly 
of obviating this inconvenience in the case of sales by 
auction of land, and of assimilating the rules of law and 
equity, it has been lately enacted by 30 & 31 Vict, c, 48, 

243 ; Be Careto'a EstaUy 26 Beav. 14 C. £. N. S. 204. 

187. See also Flwppen v. Sticks (m) Smith v. Clarke, 12 Vee. 

»wy,3Meto.(Amer.),384;5we«v. 477; Woodward v. MUler, 2 

t7aik», 6 Serj. & E. (Amer.), 122, Coll. 279 ; Robinson v. Wall, 2 Ph. 

{I) BesmeU v. Christie, Ck)wp. 372; Flint y. Woodin, 9 Ha. 618. 

395 ; Howard v. Castle, 6 T. R. (n) L. JL 1 Ch. App. 10. 

642 ; Thamett v. Haines, 15 M. (o) 2 Coll. 279. 
& W. 367 ; Oreen v. Baverstocke, 
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^JH^J* that particulars or conditions of sale by auction of land 

shall state whether the sale be with or without reserve ; 

and that, if the sale is stated to be without reserve, the 
seller may not employ any person for him {p) : but that, 
if the sale is stated to be subject to a reserved price, the 
seller, or any person named on his behalf, may bid (9). 
The statute does not affect any species of property other 
than land. 

VOLUNTARY CONVBYANCBS IN FRAUD OF SUBSEQUENT 

PURCHASERS. 

Another class of frauds upon third parties is that of 
voluntary conveyances of real estate in regard to subse- 
quent purchasers. By the 27 Eliz. c. 4, made perpetual by 
39 Eliz. c. 18; s. 31, all conveyances, &c., of any hereditaments 
for the intent and purpose to deceive purchasers are made 
void as against them (r). Courts of equity had jurisdiction 
in the matter long before the statute. The act has not 
defeated the jurisdiction, but only gives a more clear and 
distinct jurisdiction, and a more extended remedy (a). A 
voluntary conveyance, is, by the statute, void as against a 
subsequent purchaser, although it may have been band 
fide and for good consideration, and although the pui-chaser 
may have had full notice of the voluntary conveyance. 
The statute in every such case infers fraud, and will not 
allow the presumption to be rebutted (<). A voluntaiy 
conveyance will not be supported against a subsequent 

( j>) Sec. 5. Manning, 9 East, 59 ; PtUver^ 

Iq) Sec. 6. to/t v. Pulvertoft, 18 Ves. 84, 86 ; 

(r) See Perry Herrxck v. AU- BwMe v, MUchdl, ib. 100 ; Kd- 

wood, 2 D. & J. 21. Mm v. Kdwn, 10 Ha. 385 ; 

(«) Ib. Daking v. Whimper, 26 Beav. 

(0 Taylor v. Stile, cit. Sug. 668 ; Clarke v. WHgU, 6 H. & 

V. & P. 714; Evelyn v. Tern- N. 849. 
j)/ar, 2 Bro. C. C. 148 ; Doe v. 
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purchaser, even although it may have been made by the Chap. I. 

direction of the court (u). A purchaser cannot, however, 

avail himself of the provisions of the statute unless he has 
purchased hondjide and for a valuable consideration. The 
consideration must not be so small as to be palpably frau- 
dulent («). In order that a subsequent conveyance for 
value should defeat a prior voluntary conveyance, it is also 
essential that both conveyances should be made by the 
same person. An heir or devisee cannot by a conveyance 
for value defeat a voluntary settlement made by his an- 
cestor or testator (y) ; nor will equity interfere in favour 
of a subsequent purchaser, where the voluntary grantee 
has conveyed it to a bond fide purchaser for value, or a 
person has intermarried with the voluntary grantee, on 
the faith of the voluntary deed, before the bond fide pur- 
chaser from the voluntary grautee acquired his title {z), 

A contract to sell the settled estate to a person with 
full notice of the voluntary settlement, will be enforced at 
the suit of the purchaser (a) ; but the seller caunot compel 
a specific performance of the contract (6). A trust created 
by a voluntary settlement will be carried into execution 
until sale ; but an injunction will not be granted restrain- 
ing the settlor from defeating the settlement by a sale (c), 
nor will the pendency of a suit prevent the settlor from 



(u) MaHin v. Martin, 2 E. & 
M. 607 ; Dart, V. & P. 676. 

(a5) Humphreys v. Peruam, 1 
M. & C. 580 ; Itoberts v. Wil- 
liafM, 4 Ha. 130; Kelson v. 
Kelson, 10 Ha. 386, Sug. V. & 
P. 713. 

(y) Parker v. Carter, 4 Ha. 
409; Doe v. Rueham, 17 Q. B. 
723 ; Lewis v. Bees, 3 K. & J. 
132. 



(«) Sug. V. & P. 720, 721. 

(a) BucMe v. MitcheU, 18 Yes. 
100 ; Currie v. Nind, 1 M. & C. 
17; WiUats v. Bush/, 6 Beav. 
193; Lister v. Turner, 6 Ha. 
291, Sug. V. & P. 720. 

(6) Smith V. Garland, 2 Mer. 
123 ; Johnson v. Legard, T. & B. 
281. 

(c) Pulverto/t v. Pulverto/t, 18 
Ves. 84. 
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^JP- ^ selling the property, or the purchaser fixnn filing a bill in 

order to enforce his rights under the contract (d). When 

a voluntary settlement is avoided by a subsequent sale, 
the volunteers have no equity against the purchase money 
payable to the settlor («). 

As between the parties themselves, and as against other 
voluntary grantees of the same estate, voluntary con- 
veyances are binding (/). A voluntary settlement will be 
defeated by a conveyance or settlement for value only to 
the extent necessary to give effect to the conveyance or 
settlement for value (g). As between two volunteers^ the 
conveyance which is prior in date will prevail, if it be bond 
fide (h). A subsequent volunteer cannot, by selling for value, 
confer any title on a purchaser as against a grantee of the 
same estate who is prior in date (i). A judgment creditor 
not being a purchaser within the meaning of the statute, 
has no title on that ground to set aside a prior voluntary 
settlement (j). Though a settlement may appear on its 
face to be voluntary, evidence is admissible to prove that 
it was made for valuable consideration (k). In the case of 
deeds alleged to be voluntary, the court does not enter into 
the quantum of consideration ; but only inquires whether 
the transaction was one of baigain or one of gift merely (I). 
In a case where an agreement was entered into between a 
lady entitled in fee to an estate subject to mortgages and her 

(d) Metca^e v. Pulvertoft, 1 {h) Doe v. Busham, 17 Q. B. 

V. & B. 180, Bug. V. & P. 723 ; Lewu v. Reea, 3 K. & J. 

721. 132. 

(«) Daking v. JVhimper, 26 (•) lb, 

Beav. 668. (/) Beavan v. Lord Oxford^ 6 

(/) Bill V. CureUm, 2 M. & D. M. & G. 607. 

£. 603 ; DoeY. Busham, 17 Q. {k) KeUon v. Kdaon, 10 Ha. 

B. 723 ; Lewis v. Bees, 3 K & 385 ; Tawnend v. To^, L. K. 

J. 132, 1 Ch. App. 459. 

(g) Croker v. MaHin, 1 Bligh, {I) lb. 
N. S. 673, 
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nephew, that she should come and live with him, and that ^^P* J- 

* Sect. 4. 

he should remove into a larger house, and he covenanted 

to indemnify her from aU liability in respect of the mort- 
gages, and fulfiUed his own part of the agreement, it was 
held that the settlement was not voluntary, the covenant 
to indemnify and the expenses incurred by the nephew on 
the faith of the settlement being nominally sufficient to 
support it as made for value (m). . 

Frenuptial settlements and postnuptial settlements in Marriage 
pursuance ot prenuptial articles, or on receipt of an ad- ooDsiden- 
ditional portion, &c., &c., are settlements for valuable con- ^^^' 
sideration, and are therefore good against subsequent 
purchasers or prior voluntary grantees, as the case may 
be (n). So also, in certain cases, the concurrence of a 
sti-anger may deprive a postnuptial settlement of its vo- 
limtary character (o) ; but as a general rule a postnuptial 
settlement \s voluntary {p). The marriage consideration 
runs through the whole settlement, as far as it relates to 
the husband, and wife, and issue ; but does not extend to 
remainders to collateral relations, so as to support them 
against a subsequent sale to a bond fide purchaser (5). A As to limi- 
marriage settlement, so far as it is made in favour of col- eoUateralB. 
laterals, is voluntary, and therefore fraudulent and void as 
against subsequent purchasers, though made honestly and 
openly to provide for the settlor's wife and children (r), 
or his mother and younger brothers and sisters, {s) or for 
a niece and adopted daughter {t). No moral considera- 
tion, however strong, is sufficient to support a settlement 

(m) Tawnend v. Taker, ib. P. 716, 

(«) Sug. V. & P. 718, Dart, (r) CJuxprnanY. Emery ^ Cowp. 

V. & P. 676, 278, 280. 

(0) Dart, V. & P, 676, 677. («) Doe v. Manning, 9 East, 

(p) Sug. V. & P. 716. 69. 

(q) Johnson v. Legard, 6 M. {t) Smith v. CherriU, L. R. 4 

& S. 60, T. & R. 281, Sug. V. & Eq, 390. 
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^•p- !• against a purchaser (u) ; but if the remainders are speci- 
fically contracted for, and brought within the considera- 
tion (x), or if the limitation in the settlement so interfere 
with those which would naturally be made in favour of the 
husband, wife, and issue, that it must be presumed to have 
been agreed upon by all parties as part of the marriage 
contract, it is not voluntary, and vdll be supported against 
a subsequent purchaser (y). 
Settle- The statute 27 Eliz. c. 4, further makes void as against 
power of subsequent purchasers for money or other good considera- 
JhwidS^^'t. *^^^ ^^ conveyances made with any clause, provision, 
article, or condition of revocation, determination or altera- 
tion at the grantor s will or pleasure, whether such clause, 
&c., &c., extend to the whole interest actually conveyed or 
only partially affect it (z). 
Penonal The statute 27 Eliz. c. 4, does not apply to personal 

chattels not i .x i / \ 

within cnattels (a), 

27 Kill. ^ purchaser for value of real estate cannot come into 

for Talue the Court of Chancery to have a prior voluntary deed void 

^e°into ^^^®r 27 Eliz. c. 5, delivered up to be cancelled. The 

equity to court, in such a case, leaves both parties to their legal 

foiunury rights and remedies (6). 

deed deli- 
vered up. 

NOTICE. 

Another class of frauds upon third parties consists of 
cases where a man takes or purchases property with notice 

(li) But Bee Clarke v. Wright, (#) Burt Real Prop. a. 224. 

6 H. & N. 872, per Cockbum, See farther on this subject Sug. 

0. J. V. & P. 721 ; Dart, V. & P. 684. 

(x) Sug. V. & P. 716. (a) J(me8 v. Crouchefy 1 Sim. 

(y) Clurhe v. Wright, 6 H. & St. 316 ; BiU v. Cureton, 2 M. 

& N. 869, per Blackburn and & K 603 ; Barton v. Vanhey- 

Willes, J.J., Dart, V. & P. 678 thuysen, 11 Ha. 126. 

—681 ; but Bee 6 H. & N. 869, {b) De HoghUm v. ifoney, 35 

per Williams, J, Beav. 98. 
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of the legal or equitable title of other persons to the same Chap. I. 

property, and seeks to defeat their just rights by appro- '—^ 

priating the property to his own use. In equity notice 
affects the conscience. A man who takes or purchases 
property cannot protect himself against claims, of which 
he has notice, to the same property. If a man acquiring 
property has at the time of the acquisition notice of an 
equity binding the person from whom he takes, in respect 
of the property, he is bound to the same extent and in the 
same manner by the same equity (c). In accordance with 
this principle the purchaser of property from a trustee, 
with notice of the trust, is himself a trustee for the same 
property (d) ; the purchaser of property which the vendor 
has contracted to sell, is, if he has notice of the contract, 
bound by the same equity by which the vendor whom he 
represents was bound (e) ; the purchaser of property with 
notice of an equitable lien for unpaid purchase-money (/), 
or of an equitable mortgage by deposit of deeds (g), is 
bound by the equity to which his vendor was liable ; and 
the purchaser of land which the vendor has covenanted to 
use in a specified manner is, if he has notice of the cove- 
nant, bound by its terms (h). 

It must, however, be observed that the notice required 



(c) Taylor v. Stibhert, 2 Ves. 
Jr. 437 ; Dunbar v. Tredennick, 
2 Ba. & Be. 310. 

(rf) Saunders v. Dehew, 2 
Vem. 271; Allen v. Knight ^ 5 
Ha. 272, 11 Jut. 527 ; Carter v. 
Carter^ 3 K. & J. 617 ; Cory v. 
Eyre, 1 D. J. & S. 149. 

(c) Taylc/ry. Stibbert, 2 Ves. 
Jut. 438; Scalt v. Dunbary 1 
Moll. 442; Fidd v. Bdand, 1 
Dr. & Wal. 37. See DcweU v. 
Aw, 1 Y. & C. C. 0. 345. 



(/) Macreih v. Symons, 15 
Ves. 350; Bice v. Bice, 2 Drew. 
73. 

{g) Plumb V. Fluitt, 2 Anst. 
432; Hiem v. MiU, 13 Ves. 
114; Dryden v. Frost, 3 M. & 
0. 670 ; Leigh v. Ll(yyd, 2 D. J. 
& S. 330. 

{h) TiiUc V. Moxhay, 2 Ph. 
774 ; Coles v. Sims, 6 D. M. & 
G. 1 ; De MaUos v. Gibson, 4 D. 
& J. 282. 
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^•p. I. by the doctrine is notice of an equity, which, if clothed 

with legal completeness, would be indefeasible, and not 

merely notice of a defeasible legal interest, or of an interest 
which, if legal, would be defeasible. The principle is, that 
an interest which, if legal, would be indefeasible shall not 
be defeated by reason of its equitable character by a party 
who has notice of it ; if, being legal, it may be defeated at 
law, there is no equity to support it (i). A voluntary con- 
veyance, for instance, has no equity to support it against 
a subsequent alienation for value, even though with notice, 
for the right of the volunteer is defeasible by statute (i). 
A feme covert or an infant is just as much bound by notice 
as an adult (l). 

Notice is either actual or constructive ; but there is no 
difference between them in its consequences (m). Actual 
notice consists in express information of a fact, and brings 
home knowledge directly to a party. Actual notice must, 
in order to be binding, at least when it depends on oral 
communication only, proceed from some one intei^ted in 
the property (n), and should be in the same transaction. 
Mere vague rumours, or the assertions of strangers, will 
not fix a party with actual notice (o). Actual notice em- 
braces all degrees and grades of evidence, from the most 
direct and positive proof to the slightest evidence from 



Aetml 
notice* 



{%) Adams* Poet. Equity,' 
152.* 

{k) Pulverio/t v. Pulverto/t, 18 
Yes. 92 ; Buckle v. MitcheU, ib. 
100. 

(?) Jones Y, Kearney, 1 Dr. & 
War. 166. 

(m) Sheldon v. CoXy 2 Eden, 
224 ; Proeeer v. Rice, 28 Beav. 
68; Wormald v. Maitland, 35 
L. J. Ch. 69. 



(n) BamJiardt v. OreenshiddSy 
9 Moo. P. G. 0. 18. See Green- 
dade v. Dare, 20 Beav. 284; 
Jay V. Bichardson, 30 Beav. 
563. 

(o) Sug, V. & P. 755. See 
Oreendade v. Dare, 20 Beav. 
284; Central BaUway Co. of 
VenezueHa v. Kxach, 2 L. IL 
App. Oa. 112; ffamOton v. 
Boyse, 2 Sch. & Lef. 315. 
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which a jury would be warranted in inferring notice. It 2!f*/* 

is a mere question of fact, and is open to every species of 

legitimate evidence which may tend to strengthen or im- 
pair the conclusion (p). 

Whatever is notice enough to excite the attention of a Oonstrne- 

- J. * J J 11 i» i? xi_ • • • tive notice. 

man of ordiDaiy prudence and call for further inquiry is, 
in equity, notice of all facts to the knowledge of which an 
inquiry suggested by such notice, and prosecuted with due 
and reasonable diligence, would have led (5). Notice of 
this sort is called constructive notice. C!onstructive notice, 
as distinguished from actual notice, is a legal inference 
from established facts, and, like other legal presumptions, 
does not admit of dispute (r). If a man has actual notice 
of circumstances sufficient to put a man of ordinary pru- 
dence on inquiry as to a particular point, the knowledge 
which he might, by the exercise of reasonable diligence, 
have obtained will be imputed to him by a court of equity. 
The presumption of the existence* of knowledge is so strong 
that it cannot be allowed to be rebutted («). 

There is, however, no constructive notice unless it clearly 
appear that the inquiry suggested by the facts known or 
discovered would, if fairly pursued, result in the discovery. 
There must appear to be in the nature of the case such a 



(p) Williamson v. Brawnt 1 
Smith (Amer.), 359, per Selden, 
J. See Boursot v. Savage, L. B. 

2 Eq. 134. 

{q) MaHHand v. Backhotise, 17 
L. J. Ch. 121; EgpeyY. Lake, 
10 Ha. 260 ; Mangles v. Dixon, 

3 H. L. 702; Oweny, Roman, 

4 H. L. 997 ; Dawson v. Prince, 
2 D. & J. 41 ; Perry v. Hall, 2 
D. F. & J. 38 ; Broadbent v. 
Barlow, 8 D. F. & J. 570 ; Dett- 



mar v. Metropolitan and Pro' 
vincial Bank, 1 H. & M. 641. 

(r) Williamson v. Brown, 1 
Smith (Amer.), S6d,per Selden, 
J.; BirdsaU v. Bussell, 2 Tiff. 
(Amer.), 249. 

(tf) Plumb V. FlinM, 2 Anst. 
438, per C. B. Eyre ; HewiU v. 
Loosemore, 9 Ha. 455, p&r Tur- 
ner, L. J. ; Espin v. Perriberton, 
3 D. & J. 554, per Lord Chelms- 
ford. 
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^f-J* connection between the fact discovered and the further 

facts to be discovered that the former may be said to 

furnish' a clue — a reasonable and natui'al clue — ^to the 
latter (t). 

The doctrine of constructive notice applies with peculiar 
force where the court is satisfied that a man has designedly 
abstained from inquiry for the very purpose of avoiding 
knowledge. Wilful ignorance is not to be distinguished, 
in its equitable consequences, from actual knowledge (u). 
If, however, a man abstain from inquiry where inquiry 
ought to have been made, it is immaterial that the neglect 
to make inquiry may not have proceeded from any wish 
to avoid knowledge. It may be that inquiry might not 
have brought out the truth ; but a man who abstains from 
inquiry where inquiry ought to have been made, cannot 
be heard to say so and to rely on his ignorance (x). In the 
absence of inquiry, where inquiry ought to have been 
made, the court is bound to assume that the person from 
whom inquiry should have been made would have done 
what it was his duty to do (^). A man cannot escape 
being fixed with constructive notice by not using the 
ordinary caution of employing a solicitor to protect his 
interest. If a man employs no solicitor he will be held to 
have exactly the same knowledge, and will be liable to the 
same extent as if he had employed a solicitor (z). 



(t) BirdeaU v. Rus^U, 2 Tiff. 
(Amer.), 250. 

(u) J(meB v« Smith, 1 Ha. 55, 
1 Ph. 244 ; Owen v. H<mian, 4 
H. L. 997,* 1035. 

(x) Jones V. Smithy 1 Ha. 43 ; 
West V. Beid, 2 Ha. 249 ; Mait- 
land V. Backhouse f 17 L. J. Ch. 
121 ; Jonea v. Williams, 24 
Beav. 47 ; Mayor of Berwick v. 



Murray, 7 D. M. & G. 497; 
Oeneral Steam Navigation Co, 
V. Bolt, 6 0. B. N, S. 550. Seo 
Farrant v. Blanchford, 1 D. J. & 
S. 107. 

(y) Knight v. Bowyer, 2 D. & 
J. 450. 

(z) Kennedy v. Oreen, 3 M. & 
K. 699; Harrison v. Quest, 6 
D. M. & G. 428, 8 H, L. 481. 
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If mere want of caution as distin^ished fi-om gross and ^*P- }• 

DOC** V* 

culpable negligence is all that can be imputed to a man, 

the doctrine of constructive notice will not apply (a). The 
doctrine does not go to the extent of fixing a man 'with 
such knowledge as he might by the exercise of extreme 
and extraordinary caution have obtained. A man is in no 
case bound to use every exertion to obtain information. 
The want, indeed, of that caution which a wary and 
pnicfent man might, and probably would have adopted, is 
not such negligence as will affix a party with notice of 
what he might have ascertained (6). The means of know- 
ledge by which a man will be affected with notice must be 
means of knowledge which are practically within reach, 
and of which a reasonable man or a man of ordinary 
prudence might have been expected to avail himself (c). 
Mere suspicion or vague and indeterminate rumour is not 
sufficient to put a man upon inquiry (d). There must be 
a reasonable certainty as to time, place, circumstances, or 
peraons (e). The question is not whether a man had the 
means of obtaining, and might by prudent caution have 
obtained, the knowledge in question, but whether the not 



(a) Jones v. Smiiht 1 Ha. 55 ; 
West V. Beid, 2 Ha. 249, 259 ; 
Ware v. Egmont, 4 D. M. & G. 
460 ; TTi&on v. Hart, 2 H. & 
M. 551. See Dodda v. IliUs, ib. 
426. - 

{h) HiU v. Simpson, 7 Ves. 
169; WhithreadY. Jo^-dan, 1 Y. 
& C. 317 ; Jones v. Smith, 1 Ph. 
257 ; West v. Beid, 2 Ha. 250 ; 
Ware v. Egmont, 4 D. M. & G. 
460; Stephenson v. Royse, 5 Ir. 
Ch. 401 ; Be National Life As- 
surance and Investment Associa- 
tim, 31 L. J. Ch. 828. See 
Dawson v. iVt'ncc, 2 D. & J. 41 ; 



Oreenslade y. Dare, 20 Beav. 
284 ; Dodds v. Hills, 2 H. & M. 
424. 

(c) Jackson y. Bowe, 2 Sim. & 
St. 472 ; Broadbent v. Barlow, 3 
D. F. & J. 570. 

(cZ) WJiitfidd V. Fausset, 1 Ves. 
892 ; Hine v. Dodd, 2 Atk. 
275. See Central Baihvay Co* 
of Venezuela y« Kisch, 2 L. B. 
App. Ca. 112. 

(e) Story, Eq. Jur. 400 ; Gene- 
ral Steam Navigation Co, y. BoU, 
6 0. B. N. S. 650. See Blach- 
low y. Laws, 2 Ha. 48. 



N 



178 



OONSTRUCnVE NOTICE. 



Ch*p. I. 
Sect. 4. 



obtaining it was an act of gross and culpable negli- 
gence (/). Negligence supposes a disregard of some fact 
known to a man which at least indicates the existence of 
that fact, notice of which the court imputes to him {g). 
There is often much diflBculty in drawing the line between 
the degree of negligence, which shall be gross negligence, 
and that' mere want of caution which, in the absence of 
fraud, does not amount to negligence in the l^al sense of 
the term. No genei'al rule can be laid down which shall 
govern all cases. Each case must depend on its own cir- 
cumstances (Ji). 

If a man has actual notice that the property in question 
is in fact charged, encumbered, or in some way affected, 
or has actual notice of facts raising a presumption that 
it is so, he is bound in equity with constructive notice 
of all facts and instruments, to a knowledge of which he 
would have been led by an inquiry after the charge, 
incumbrance, or other circumstance affecting the property 
of which he had actual notice (i). 



(/) fTorc V. £^wiofi<, 4 D. M. 

6 G. 460 ; Montefiore v. Browne^ 

7 H. L. 241. See BoreU y. 
Danut 2 Ha. 446; Oreendade v. 
Dare, 20 Beav. 264; TildesUy 
v. Lodge, 3 Sm. & G. 543 ; Ee 
National Life Assurance and In^ 
vestment Association, 31 L. J. Ch. 
828. 

ig) West V. Beid, 2 Ha. 249, 
2o9. See Oreenslade v. Dare, 
20 Beav. 284. 

(/i) Joties V. Smith, 1 Ha. 55 ; 
West V. Heid, 2 Ha. 249 ; Ware 
V. Egmont, 4 D. M. & G. 460; 
Coltjer V. Finch, 5 H, L. 905 ; 
rerry-Herrick v. Attwood, 2 D. 
& J. 21. See as to negligence, 



supra, pp. 93, 94. 

(t) 1 Ha. 55, per Wigram, 
V.-C. ; 7 H. L. 262, per Lord 
Chelmsford. See Downes v. 
Power, 2 Ba. & Be. 493 ; Grant 
V. Campbell, 6 Dow, 239 ; Nee- 
som V. Chrkson, 2 Ha. 163 ; 
West V. Reid, ib. 249 ; AtL-Gen, 
V. Flint, 4 Ha. 147 ; Frail t. 
Ellis, 16 Beav. 350 ; JRe Bright' b 
Trusts, 21 Beav. 430; Coles v. 
Sims, 6 D. M. & G. 1 ; Welch-- 
man v. Coventry Union Bank, 8 
W. R. 729; Jayy. Richardson, 

30 Beav. 563 ; Cox v. CaoenUm, 

31 Beav. 388 ; Locke v. Prescoit, 

32 Beav. 261 ; Leigh v. Lloyd, 
2 D. J. & S. 330. 
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Where, accordingly, a man has notice, whether by ^f-}' 

recital, description of pai*ties, or otherwise, of an instru 

ment, which from its nature must form directly or pre- 
sumptively a link in the title, or is told at the time that 
it does so, he will be presumed to have examined it, and 
therefore to have notice of all instruments or facts to 
which an examination would have led him (k). 

A purchaser, accoi'dingly, who has actual notice of a Notice of a 
deed, is bound by all its contents (l), and has notice of all ^j^ ^f^' 
equities springing out of the deed (tti), and of all instru- «>»*««*«. 
ments to which an examination of the deed would have 
led him (n) ; even although such instruments are not 
actually recited, but there is only a recital that the pro- 
perty is subject to limitations which in fact correspond 
with the limitations thereby created (o). If the deed 
under which he takes title be a settlement, he takes with 
notice of all equities springing out of the settlement (p) 
Notice of a postnuptial and apparently voluntary settle* 
ment agreement is notice of the antenuptial settlement on 



{k) Surman v. Barhw, 2 

Eden, 167 ; Sheldxm v. Cox^ 

ib. 221; Hamilton v. Royte^ 2 

Sch. & Lef. 326 ; Tayl(yr v. 

Baker ^ o Pri. 306; JoTies v. 

Smith, 1 Ph. 253; West v. 

Beid, 2 Ha. 249. See Moor 

V. Bennett, 2 Ch. Ca. 246 ; Bath 

and Montagv^s Case, 3 Ch. Ca. 

110; Merlins v. JoUiffe, Amb. 

311 ; Blumb v. Fliidt, 2 Anst. 

432; Balmer v. Wheder, 2 Ba. 

& Be. 31 ; Eyre v. Dolphin, ib. 

290 ; MalpoA v. AckUtnd, 3 Buss. 

273 ; Davies v. Thomas, 2 Y. & 

0. 234 ; Roddy v. Williams, 3 J. 

& L. 1 ; Steadman v. PooU, 16 

L. J. Ch. 349 ; Hope v. Lidddl, 

21 Beav. 183 ; Cox y. Goventon, 



31 Beav. 378; Clements v. 
Welles, L. E. 1 Eq. 200. 

(Q Tanner v. Florence, 1 Ch. 
Ca. 259; Tayhr v. StihbeH, 2 
Ves. Jr. 437 ; Neesom v. Clark- 
son, 2 Ha. 173. 

(m) Hamilton v. Royse, 2 Sch. 
& Lef. 326 ; bat see LI. & G. 
264, per Lord St. Leonards, 
Sug. V. & P. 777. 

(n) Coppin y. Femyhough, 2 
Bro. 0. 0. 291 ; Bisco y. Earl of 
Banbury, 1 ,Ch. Ca. 287, 291; 
Tanner y. Florence, ib. 269, 260 ; 
Davies y. Thomas, 2 Y. & C. 234. 

(o) Neesom y, Clarkson, 2 Ha. 
163. 

(p) Hamilton y. Royse, 2 Sch. 

& Lef. 326. 

N 2 
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^p.I. '^hich it is founded (j). So also notice of an equitable 

— claim as affecting an unspecified portion of the property 

is notice of the claim as in fact affecting the entirety (r). 
If the deed under which he takes title shows that there are 
incumbrances affecting the property to which the deed 
relates, he takes with notice of all such incumbrances («). 
In Peto V. Hammond (t), the purchaser of land from the 
allottees of a building society, who had not inquired for the 
conveyance of the land to the trustees of the society, was 
held bound not only by the notice of the deed, but also by 
what would have certainly been told him, if he had inquired 
for the deed, namely, that the deed had been retained by 
the party who had sold the land to the trustees, as an equit- 
able mortgage, with a covenant from the trustees to convey 
the legal estate to him, if required. So also if a man pur- 
chases from a seller whose conveyance was "subject to 
all the mortgages and charges affecting the same," he will 
be bound by a prior deposit of the deeds relating to a por- 
tion of the estate of which he had not notice, although 
there were other charges of which he was informed, which 
satisfied the words, "mortgages and charges" (w). A pro- 
spectus, however, of a company, mentioning an Act of Par- 
liament, in which Act a deed of settlement is recited, is not 
of itself sufficient to fix any person reading the prospectus 
with constructive notice of the contents of the deed. To 
hold that he was would be carrying the doctrine of con- 
structive notice too far (x), 

notice of a So also notice of a lease is notice of all its contents (y), 
letMis 

(j) Ferrars v. Cherry, 2 Vem. {t) 30 Beav. 495. 

384. (u) J<me8 v. Williama, 24 Boav. 

(r) Att.'Gm. v. Flint, 4 Ha. 47. 

147. (x) Be National Assurance As- 

(«) Monteficre v. Broume, 7 H. aociation, 10 W. R. 548. 

L. 241 ; but see Sug. V. & P. (y) Hall y. Smith, 14 Ves. 

777. 426; Waltet v. Maunde, 1 J. & 
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If a purchaser has notice that property is held under a ^*p- J* 
lease, he cannot obiect that he had no notice of any par : 

. . . . notice of 

ticular covenant therein contained {z). The omission on all its ooa- 
the part of the vendor to state unusual covenants in the 
particulars of sale does not aflfect the title (a), nor is it a 
misrepresentation, although the value of the premises may 
be lessened by such covenants (6). In a case where the 
conditions of sale were silent as to the nature of the cove- 
nants, and required that the purchaser should covenant 
with the vendor for the performance of the covenants and 
conditions in the lease, a covenant in the lease against 
carrying on certain specified trades, "or any other noisome 
or offensive trade," was held to be no objection to the 
title (c). So also a clause against alienation without the 
lessor s consent was held to be no objection in the lease of 
a house, at least in or near London (d). 

A man who wishes to protect himself against unusual 
or particular covenants should before purchasing inquire 
into the covenants and stipulations of the original lease, 
so as to know precisely the terms on which the property 
is held (e). If there be no misrepresentation by the vendor, 
the purchaser is bound by the contents of the lease (/) ; 
but if there be misrepresentation so that the acuteness 
and industry of the purchaser is set to sleep, and he is 



W. 181 ; Smith v. Caprm, 7 Ha. 
191 ; Dawes v. Betts, 12 Jur. 
709; Lewis v. Bond^ 18 Beav. 
85; Parker v. Whyte, 1 H. & 
M. 167 ; Clements v. Wdles, L. 
E. 1 Eq. 200 ; but see Martin 
v. Cotter^ 3 J. & L. 506, per 
Lord St. Leonards. 

(z) lb. 

(a) Pope V. Garlandy 4 Y. & 
C. 394. 

(6 Spunner v. Walsh, 10 Ir. 



Eq. 386, 11 Lr. Eq. 598. 

(c) Orosvenor v. Green, 28 L. 
J. Ch. 173. 

(d) Strangways v. Bishop, 29 
L. T. 120. 

(e) Pope V. Garland, 4 Y. & 
C. 394 ; Martin v. Cotter, 3 J. 
& L. 606; CtUlen v. O'Meara, 
L. R. L:. 2 C. L. 663. 

(/) Popey, Garland, 4 Y. & 
0. 394; Spunner v. Walsh, 10 
Ir. Eq. 400. 
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Gb»p. I. induced to believe the contrary of what is the real state of 

the case, the vendor is in such case bound by the naisre- 

presentation ((}), If, for instance, the terms of a particular 
covenant turn out to be of a much more stringent descrip- 
tion than they were represented to be, there is fraud (A). 

The rule that notice of a lease is notice of its cont-ents 
applies to the case of sales under a decree as well as to 
the case of sales out of court (a). 

Though notice of a lease is notice of its contents, the 
court may, on the application for specific performance, 
decline to grant specific performance of a lease containing 
covenants of an unusual nature, if the person against 
whom the relief is sought bad no reasonable means of in- 
specting the original lease, or knowing its contents Qc). If, 
however, he has had reasonable means of inspecting the 
lease, specific performance will be decreed (Z), although lie 
may have intended to apply the property to a purpose 
which, as it turned out, was prohibited (m). It is imma- 
terial in such case whether or not the vendor* knew the 
purchaser's intention {n), 
NoUm that So, also, and upon the same principle, where a man is 
poaseision of right in possession of corporeal hereditaments, he is 
notioe of' entitled to impute knowledge of that possession to all who 
his equities ^q^ foj. gjjy interest in the property, and persons so deal- 
thereto, ing cannot be heard to deny notice of the title under 

{g) Pope V. Garland, 4 Y. & Cotter, 3 J. & L. 607 ; Williams 

C. 394. V. Livesey, 18 Beav. 206; Bramfit 

{h) Flight V. Booth, 1 Bing. v. Morton, 3 Jur. N. S. 1198; 

N. C. 377 ; Van v. Corpe, 3 M, Darlington v. Hamilton, Kay, 

& K. 269, supra, p. 49. 550. 

(t) Spunner v. Wahh, 10 Jr. (Q Smith v. Capron, 7 Ha. 

Eq. 386. 191. 

(k) Hanhury v. Litchfield, 2 (m) Motley v. Clavering^ 29 

M. & K: 629 ; Flight v. BaHon, Beav. 84. 

3 M. & K. 282 ; Ndthorpe v. (n) lb. 
Holgate, 1 Coll. 203 ; Martin v. 
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which the possession is held (o) ; nor is it necessary that ^hap. I. 

such possession should be continually visible or actively 

asserted. If a man has once received rightful possession 
of land, he may go to any distance from it without autho- 
rising any servant, or agent, or other pei'son to enter upon 
it, or look after it, may leave it for years uncultivated and 
unused, may set no mark of ownership upon it; and his 
possession may nevertheless continue, at least imless his 
conduct afford evidence of intentional abandonment. A 
man who knows, or cannot be heard to deny that he 
knows, another to be in possession of a certain property, 
cannot for any civil purpose, as against him at least, be 
heard to deny having thereby notice of the title or alleged 
title under which, or in respect of which, the former is 
or claims to be in that possession (p). Where, accord- 
ingly, the purchaser of mines took possession under the 
agreement for purchase, without any conveyance, it was 
held that a subsequent purchaser of land, without any 
exception of mines,, took with notice of the agree- 
ment (q). 

If there be a tenant in possession of land, a purchaser 
is bound by all the equities which the tenant could 
enforce against the vendtH*, and the equity of the tenant 
extends not only to interests connected with his tenancy, 
as in Taylor v. Stibbert (r), but also to interests under 
collateral agreements (s), the principle being the same in 
both cases, namely, that the possession of the tenant is 

(o) Taylor v. Stibherty 2YQa. iTo^Tn^w v. Pou;e«, 8 D.M.&G. 680, 

Jr. 437; Cro/ton v. Ormeby, 2 {p) Hotmeay. FotveU,8'D.M, 

Sch. & JjgL 683 ; Foioea v. DUUmf & G. 580. 

2 Ba. & Be. 416; Oreentvoody. (q) lb. 

Bairstow, 6 L. J. Ch. N. S. 179; (r) 2 Ves. Jr. 437. 

tlonea v. Smith, 1 Ha. 60 ; Bailey («) Daniels v. Davison , 16 Ves. 

T. Richardson, 9 Ha. 734; AU,- 249, 17 Ves. 433; Allen v. An- 

Gen. V. St^hens, 1 K. & J. 750; thony, 1 Mer. 282. 
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Chap. I. notice that he has some interest in the land, and that a 

purchaser having notice of that fact is bound either to 

inquire what the interest is, or to give effect to it what- 
ever it may be (Q. If the tenant has even changed his 
character by having agreed to purchase the estate, his 
possession amounts to notice of his equitable title as pur- 
chaser (u). 

The principle that possession by a tenant of land is 
notice of the terms of his holding applies to a case where 
a man buys property subject to an easement He is bound 
by all the equities which boimd his vendors (x). So also 
when the mortgagee of a burial ground had notice of the 
purposes to which it was devoted, he was held bound by 
the right of burial, temporary or in perpetuity, granted by 
his mortgagor when left in possession (y). 

Notice, however, of a past tenancy is not notice of the 
tenants' equitable interests {z), nor when the vendor is 
himself the tenant, and has acknowledged payment of the 
purchase-money both in the body of the conveyance and 
by the usual endorsed receipt, is the tenancy notice of his 
lien for any part thereof which may in fact remain unpaid 
(a). Nor is notice of a tenancy necessarily notice of the 
tenant's equities as between vendor and purchaser (6). 
Nor is notice of a tenancy constructive notice of the lessor s 
title (c). Nor will a bond fide purchaser, otherwise with- 

{t) Bamhardt v. Oreenshidda, J. 389, 22 Beav. 299. 

9 Moo. F. C. 32; Knight v. (y) Mordand v. RichardwHy 

Bowyer, 2 D. & J. 450. 22 Beav. 596. 

(u) Daniels Y.Davison, 16 Yes, (2) Milts v. LangJey, 1 B. & 

249, 17 Ves. 433 ; Cro/ton v. M. 39, 2 R. & M. 626. 

Ormsby, 2 Sch. & Lef. 583 ; (a) White v. Wakefield^ 7 Sim. 

Powell V. DilUmy 2 Ba. & Be. 401. 

416; Wilbraham v. Liveeey, 18 (b) Nelthorpe v. Hotgate, 1 

Beav. 206. Coll. 203. 

(x) Hervey v. Smith, 1 K. & (c) Jones v. Smith, 1 Ha. 63, 
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out notice, be affected by the mere circumstance of the ^*P- /• 
vendor having been out of possession for many years. A -^^^^^ 
purchaser neglecting to inquire into the title of the occu- 
pier is not affected by any other equities than those which 
such occupier may insist on. If a person equitably entitled 
to an estate lets it to a tenant who takes possession, and 
then the person having the legal estate sells to a person 
who purchases bond fide and without notice of the equit- 
able claim, the purchaser will hold against the equitable 
owner, although he had notice of the tenant being in 
possession (cZ). In all the cases the possession relied on 
has been the actual occupation of the land, and the equity 
sought to be enforced has been on behalf of the party so 
in possession (e). But it must be remembered that by the 
party in occupation is meant, not merely the person who 
by himself and his labourers tills the ground, but the 
person who is known to receive the rents from the person 
in occupation (/). So also notice of the legal estate being 
outstanding is notice of the trusts on which it is held ((f) ; 
and notice that the title deeds are in the possession of a 
third party, is notice of any charge he has upon the pro- 
perty (A). 

So also, and upon the same principle, a person has been Person 
held to be affected with notice of a fraud affecting a bave notice 
deed, and which the unusual manner in which it was^jj^^*^^ 
executed ought to have suggested to his solicitor (i). So ^sht to 

known. 

per Wigram, V.-C. ; Bamhardt Beay. 600, 640, 641, 2D. & J. 

Y. Oreenahields, 9 Moo. P. C. 421. 
34. {g) Anon. 2 Freem, 137. 

(rf) Oxwith y. Plummer, 2 (A) Hiem v. Mill, 13 Ves. 

Vern. 636 j Bamhardt v. Green- 122 ; Dryden y. Frost, 3 M. & 

shields, 9 Moo. P. 0. 34. C 670. 

(e) Bamhardt y. Qreenshidds, {%) Kennedy v. Oreen, 3 M. & 

ib. K. 699. See Greenslade v. Dare, 

(/) KnigJU v. Bowyer, 23 20Beav. 291; Greenfield ^r. Ed-- 
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^*P« !• also if a bill be accepted in blank, and the acceptor was 

awaie of the fact, there is notice of any fraudulent use 

that may have been made of it (i). So also a lessee (i), or a 
sub-lessee, has notice of the title of the immediate and (in 
the case of a sub-lessee) original lessee (m). So where a 
family solicitor, who had prepared a marriage settlement, 
became the apparent purchaser of the estate under a ficti- 
tious exercise of the usual power of sale, and subsequently 
executed instruments purporting to vest the estate in the 
husband, and then, as the husband's solicitor, applied for 
a loan on mortgage, and delivered an abstract of the title 
as above referred to in the usual way, with his name as 
solicitor, it was held that the purchaser had implied notice 
of his having been the solicitor who prepared the settle- 
ment, and of the irregularity of the nominal purchase {n). 
So, a mortgagee having notice that a bill which formed 
part of the consideration for the purchase of the estate by 
the mortgagor, remained unpaid, has been held bound to 
inquire whether the vendor has any lien on the estate, the 
deed of conveyance leaving the point doubtful (o). So, a 
purchaser dealing with trustees for sale at a time or under 
circumstances suggestive of the probability of the sale 
being a breach of trust, is bound to inquire and see whether 
any such breach of trust is in foct being committed (p). 
So also notice of a deed is not only notice of its contents, 
but of the facts to a knowledge of which the insisting on 

ward$, 2 D. J. & G. 582, Sug. (m) SUedman v. Pooh, 6 Ha. 

V. & P. 776. 193. See Coaser v. Collingt, 3 

{k) Hatch V. Searle^, 24 L. J. M. & K. 283. 

Ch. 22. See Sharjp v. Arhuth- (n) Bobinton v. Briggs, 1 Sm. 

not, 13 Jur. 219. & 0. 188. 

(0 AU.'Oen, v. Backhouse, 17 (o) FraU v. EUia, 16 Bear, 

Ves. 293 ; Butler v. Lord Fort- 350. 

arlington, 1 Dr. & War. 20; Att,- {p) StroughiU v. Amtey, 1 D. 

Qen, V. UaU, 16 Beav. 388. M, & G. 635. 
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its production would have necessarily led (g). So also a ^m>. I. 

*.«... Sect. 4. 

man who buys property from an agent, with distmct notice 

that the party with whom he is dealing is an agent, 
has cast upon him the liability of sustaining the transac- 
tion just as much as the agent himself. If the transaction 
could not be upheld by the agent, neither could it be 
supported by a purchaser from that agent, if he deals with 
him in his character of agent (r). 

When, however, a sale by fiduciary vendors is apparently 
regular, a pmchaser need not inquire into collateral ques- 
tions, such as the mode in which the sale has been con- 
ducted (a), although he will be affected with notice of a 
breach of trust clearly deducible from facts appearing in 
the assurance (Q. Nor, although a purchaser of a lease is 
bound to know from whom the lessor derived his title, in 
he affected with notice of all the circumstances under 
which he so derived it (u). Nor, semble, is notice of a 
lease notice of collateral facts mentioned in the lease (x). 
Nor on the purchase of A, one of two adjoining estates 
belonging to the same owner, is notice of building cove- 
nants entered into by such owner with a mortgagee of the 
adjoining estate B, notice of the expenditure on both 
estates of money which, under the covenant, ought to have 
been expended on B exclusively (y). 

The possession of a client's deeds by a solicitor is so Poggession 
usual, and so much in the ordinary course of transactions, ^^^^^l 
that where a man purchases an estate and is informed that ▼endor \a 

not notice 

(2) Fdoy, Hammondy SOBeav. 6 Beav. 150; Ker v. Lord i>wn- 

495. gannon, 1 Dr. & War. 609, 542. 

(r) Mohmy v. Kemany 2 Dr. (m) AU.-Gcn, v. Backhousey 17 

& War. 40. Ves. 293. 

(») See Barell v. Dann, 2 Ha. (sc) See Darlington v. HamiU 

440, 450. See Ware v. Egnwiit, ton, Kay, 556, 

4 D. M. & G-. 460. (y) Harryman v. CoUiriB, 18 

(<) See Att.'Geiu v. Pargeter, Beav. 19. 
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Chap. T. the deeds are in the hands of the solicitor of the owner of 

— the estate, there is nothing which renders it necessary for 

him to inquire under what circumstances the solicitor held 
the deeds (:?). When a solicitor acquires by contract a 
different interest beyond what his character of solicitor 
confers (such as equitable mortgagee), it is incumbent on 
him immediately to give clear and distinct notice of such 
interest to all persons in visible ownership of the estate. 
Such a case is not within the principle of the cases in which 
a purchaser of land has been held bound to inquire of the 
tenant in possession the nature of his interest (a). 

The omission of a purchaser of property to inquire after 
the title deeds is gross negligence, and will affect him with 
the knowledge which he might have obtained upon inquiry. 
The possession of the legal estate will not protect a man 
who has omitted to inquire after the title deeds, or who 
accepts a frivolous excuse for their non-production against 
the claim of an innocent party (b). So also, a man taking 
from a vendor who has not possession of the deeds, will 
take with notice of any claim which the party in pos- 
session of the title deeds has (c). The omission, how- 
ever, of a purchaser to inquire for the deeds will not affect 
him with knowledge of fraud committed by the person of 
whom he was bound to make inquiry (d). 



Omission 
to inquire 
for title 
deeds of 
property. 



(2) Bozon V. Williams, 3 Y. 
& J. 150. 

(a) lb. 

(6) Worthington v. Morgariy 16 
Sim. 547 ; Tylee v. • Webb, 6 
Beav. 552; Allen v. Knight, 5 
Ha. 272, 11 Jur. 527; Ilewett 
V. Loosemore, 9 Ha. 449; Col- 
yer v. Finch, 5 H. L. 905 ; Til- 
desUy v. Lodge, 3 Sm. & Q-. 543 ; 
Ferry-Herrick v. Attwood, 2 D. 
& J. 21 ; AUtrbury v* WalliBy 8 



D. M. & a. 454 ; Pdo v. Ham- 
mond, 30 Beav. 495; Wormald 
V. MaUland, 35 L. J. Ch. 69; 
Uopgood V. Ernest, 3 D. J. & S. 
116, supra, pp. 93, 94. 

(c) Dryden v. Frost, 3 M. & 
C. 670. See Hiem v. Mill, 13 
Ves. 122. Comp. Bozon v. Wil- 
liams, 3 Y. & J. 150, sujpra, pp. 
93, 94. . 

{d) Hipkins V. Amery, 2 Giff. 
292. 
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Though notice of a deed is notice of its contents, the ^'^P- ^- 

Sect. 4. 

mere fact that a man has been witness to the execution of 



a deed will not of itself fix him with notice of the contents 6xed by 
(e). Nor is notice of a will passing all the testator's real J^^ ^ 
estates generally, and not specifically, notice of all the^^'^^ybe- 
particular estates which the testator had to pass (/). Nor was a wit- 
if a purchaser has notice only that a draft of the deed is ^^ tecaat'e 
prepared, and not that the deed was executed, would he ^* ^®^"^ * 

\ ^ , draft had 

be bound by notice, although the deed was actually exe- been pre- 
cuted ; for a purchaser is not to be affected by notice of a 
deed in contemplation (gr). 

A mere statement that further information is to be had A mere 

1 /v» i* • 1 statemeni 

at the office of a company, is not enough to put persons that infor- 
upon inquiry whether statements put forward by directors ^^^2™*^ 
are true or false (A). But if a man, on being specially* Particular 
referred to another for information, neglects to apply to notice, 
him, he will be held to have notice of what he might have ^°' if* 

' ^ ^ ® man be ape- 

learnt upon inquiry (i). So also if a man, having reasonable ciallj re- 
grounds to suspect the existence of a fact of importance, another for 
asks one of the parties to the transaction, who refuses all J|J)n"he is 
information, but does not ask other parties, whom he has ^^^ 
reason to believe to be able and willing to give him infer- tice, &c. 
mation, his ignorance Ls wilful (k), A party relying on his 
ignorance of fact must show not only that he had not the 
information, but that he could not with diligence have 
obtained it (i). 

(e) Mocatta v. Murgatroyd, 1 Smithy 1 Ha. 63, 1 Ph. 256. 

P. Wms. 393 ; Beckett v. Cord- {h) Smith v. Beese River Co. 

Uy, 1 Bro. C. C. 357 ; RancUffe L. E, 2 Eq. 269. 

V. Parkins, 6 Dow, 149, 222, (t) Wasan y. Waring, 15 Be&Y. 

Bug. V. & P. 761. 151. 

{/) Jtandiffe v. Parkins, 6 {k) Bainhrigge v. Moss, 3 Jur, 

Dow, 149, 222—224. N. S. 58. 

{g) Cothay v. Sydenham, 2 (Q Wasony, Waring, 15 Beav. 

Bro. 0. C. 391. See Jones v. 151. 



\ 
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^*p- }' A man who in dealing for property is told of anything 
as affecting the property, though incorrectly, cannot rely 



If a man 

has nouM on what is told him, hut is bound to make further inquiry 

p*rt/is" *^d to ascertain the exact truth (m). If a man knows 

is^fix^' ^* ^^^^^ another has or claims an interest in property, he, in 

with notice dealing for that property, is bound to inquire what that 

nature of interest is, although it may be inaccurately described (n). 

and canm^ If a man is told or has notice that a certain instrument 

rejj on the affects the property in question in some particular respect, 

tion giren he will be fixed with notice of its provisions if it should 

to its oa- turn out to affect the property in other respects also (o). 

ture Notice of a charge to an indefinite amount, although the 

notice be inaccurate as to the particulars, or the extent of 

the charge, is sufficient to put upon inquiry a party dealing 

for the property subject to the charge, and if the actual 

charge appear afterwards to be incorrectly described in the 

notice, it is nevertheless sufficient as a ground for giving 

priority for the true amount of the charge as against the 

party who received the incorrect notice but made no 

inquiry (p). 

In Taylor v. Baker (q), a party, at the time of making 
his purchase, and before it was made, had actual notice 
that a certain person had a judgment and warrant of 
attorney which affected the purchased estate. It turned 
out, however, that he had a mortgage and not a judgment, 
and the court held that the purchaser, having notice that 
he had an interest affecting the property, could not ward 

(m) WHsan v. Hart, 2 H. & (o) Taylor v. Baker, 6 Pii. 

M. 551, L. B. 1 Ch. App. 463. 306; Jack«m y. Bcwcy 2 Sim. & 

See Jones v. Smith, 1 Ph. 255. St. 475; Farrow v. JBe«, 4 Beav. 

Coxnp. JRe Bright' $ Trust, 21 18 ; Mitchell v. Steward, 85 L, 

Beav. 430. J. Ch. 393. See Jones v. Stniih, 

(n) Gibson v. Ingo, 6 Ha. 112, 1 Ph. 255. 

124. See Att.-Oev. y. Jones, 2 (p) Gibson y. Ingo-, 6 Ha. 124. 

Jur. 369. Iq) 5 Pri. 306. 
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off the claim to the iocumbrance, only becanse the nature Chap. I. 

Sect. 4. 

of the claim was difiFerent from that which the notice con 



veyed to him (r). The principle was carried further in 
Penny v. Watts («). A man there, who claimed under a 
marriage settlement as a purchaser without notice, had 
notice before his marriage that a legatee had given up her 
legacy under a will in favour of the intended wife, to whom 
the estate upon which it was charged belonged, and which 
was comprised in the subsequent marriage settlement ; and 
had also notice that the intended wife had in consequence 
devised to the legatee a portion of the estate, and that the 
legatee was dead. This was held by Lord Cottenham to 
be notice as leading to inquiry of an equitable reversionary 
title in the husband of the legatee under a subsequent 
agreement with the lady, the devisor, before her marriage, 
to convey the devised estate to him. It has, however, 
been considered by Lord St. Leonards (Q, and in Abbott v. 
Gerahty (u), that this case carries the principle too far. 

Though a man, who has actual notice that the property Doctrine of 
in respect of which he is dealing is in fact aflfected by a n^'^tei^l 
particular instrument, is bound to examine that instru- ^ »«*»■«- 

* , . ments or 

ment, he is not bound to examine instruments which are circum- 
not directly or presumptively connected with the title to which may 
the property in question, merely because he knows that ^JJ^^Tt 
they exist and may by possibility affect it If an instru- •ffoo* pro- 
ment does not necessarily affect the title, but only may or 
may not do so according to circumstances, the omission to 
examine it will not fix a party with gross negligence, if 
there is no reason to suppose that he may have acted 
othervrise than fairly in the transaction (x). Nor is notice 

(r) See Steadman v. Foole, 16 (w) 4 Ir. Ch. 23. 

L, J. Ch. 349, 6 Ha. 193. [x) Kenney v. Browne, 3 Eidg. 

(a) IMac. &G. 160. P. C. 612; Jonea v. Smith, 1 

(t) Sug. V. & P. 766. Ha. 43, 1 Ph. 254 ; West v. 
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^J*P* !• that certain circumstances exist which may by possibility 

affect the property in dispute sufficient to put a man upon 

inquiry, if he appear to have acted fairly in the transac- 
tion (t/). A purchaser, for instance, will not be affected by 
an ambiguous recital (z), or by circumstances inducing 
merely a suspicion of fraud (a), or by the usual trust of a 
term to attend the inheritance, where no reference is made 
to any particular instrument or course of limitations (6) ; 
so notice of there being a change of solicitors who are 
professionally to represent a particular interest, is not, in 
itself, notice of a change in the ownership of such interest 
(o) ; nor is the mere fact of a daughter, soon after coming 
of age, giving securities to a creditor of her father in 
payment of his debt, of itself a ground for imputing to the 
creditor knowledge of undue influence having been exerted 
over her by her father (d). To affect the creditor with 
notice of undue influence, it is not enough to show that 
he was aware of the reluctance of the daughter to concur 
in the security (e). 

In Hei*vey v. Smith (/), the purchaser of a house to 



\ 



Beid, 2 Ha. 249; Ware v. Eg- 
mont, 4 D. M. & G. 460; Harry- 
man v. Collins , 18 Beav. 11 ; 
Oreenslade v. Dare, 20 Bear. 
284; BeBHghfe Trust, 21 Beav. 
430; Stephenson v. Royse, 5 Ir. 
Ch. 401 ; Cox v. CoveiUon, 31 
Beav. 378; General Steam Navi- 
gation Co. V. BoU, 6 C. B. N. 
S. 650 ; Perry v. Eoll, 2 D. F. 
& J. 38. See Re National Life 
Assurance and Investment Co., 31 
L. J. Ch. 828. 

(y) lb. 

(2) Keiiney v. Browne, 3 Ridg. 
P. 0. 512. See 2 Ha. 175. 
(a) M' Queen v. Farguhar^ 11 



Yes. 482. See Dodds v. Eills^ 2 
H. & M. 426. 

(6) Dart, V. & P. 566. 

(c) West V. Beid, 2 Ha. 249. 

(d) Thomher v. Sheard, 12 
Beav. 589. See Cobbettr. Brock, 
20 Beav. 524. Ck>mp. Espey v. 
Lake, 10 Ha. 260 ; Sercombe v. 
Saunders, 34 Beav. 382 ; Berdoe 
V. Dawson, ib. 603. See supra, 
p. 129. 

(e) Bhodes v. Cook, 4 L. J. 
Ch. 149, 2 Sim. & St. 488. See 
Blackie v. Clark, 15 Beav. 595. 
Comp. Maitland v. Irving, 15 
Sim. 441. 

(/) 22 Beav. 299. 
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which a wall having fourteen flues or chimneys in it ^P'J* 

belonged, twelve only, however, of which were used by the 

house, was held bound by this fact to know that the other 
two must have been used by his neighbour. But the 
doctrine of constructive notice was carried too far in 
that case (gr). 

Nor is a man bound to examine a deed or document, Notice ex- 
which does not necessarily from its very nature affect the distinct 
property in question, if he is told that it does not affect it, J^q^J]®**^**" 
and he acts fairly in the transaction, and believes the 
representation to be true (h). The effect, indeed, of what 
would otherwise be notice, may be destroyed by misre- 
presentation. A man to whom a particular and distinct 
representation is made is entitled to rely on the represen- 
tation, and need not make any further inquiry, although 
there are circumstances in the case from which an infe- 
rence inconsistent with the representation might be 
drawn, and which independently of the representation 
would have been sufficient to put him upon inquiry (i), 
or, although he is told that further information may be 
had on the matter by making inquiries from a particular 
person, or at a particular place (k). A man is entitled to 
rely on the representations of the vendor as to the con- 
tents of a deed, and is not bound to examine the deed 
itself (Q. So, also, a man who purchases shares in a com- 

• 

ig) Sug. V. & P. 765. (A;) Smith v. Beese River Silver 

(h) Jones v. Smith, 1 Ha. 43, Mining Co., L. E. 2 Eq. 264. 

1 Ph. 234 ; Be Bright' s Trust, (Q Oroevenar v. Oreen, 28 L. 

21 Beav. 430. J. Ch. 173; M'CuUoch v. Ore- 

(0 Van V. C<yrpe, 3 M. & K. gory, 1 K. & J. 286 ; Be Bright' e 

269; Flighty. Barton, ih, 282; Trust, 21 Beav. 430; Cox v. 

Pope V. Garland, 4 Y. & 0. 394 ; Coventon, 31 Beav. 378 ; Ex 

Wilson V. Short, 6 Ha. 366, parte BHggs, L. E. 1 Eq. 483. 

367 ; VignoUes v. Bowen, 12 Jr. See Martin v. Cotter, 3 J. & L. 

Eq. 385; Cox v. Mtddleton, 2 505. 

Drew. 209, snpra, pp. 37, 38. 
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^*P- ^' pany on the faith of a prospectus may rely od the state- 
■ ments made therein, and is not bound to ascertain 

whether they are true (m). The mere £ELct that he may 
have attended a meeting of the company is not a sufficient 
ground for fixing him with notice of the falsity of the 
representations in the prospectus {n). Nor will a share- 
holder in a company be affected with knowledge of the 
documents referred to in the memorandum, or articles of 
association of a company, as to be debarred irom com- 
plaining of any false or deceptive statements which may 
have been made as to the contents of those documents (o). 
If a band fide inquiry be made in the proper quarter 
and a reasonable answer be given, a man may rest satis- 
fied with the information, and need not make any further 
inquiry ( p). A man, for instance, who on the purchase 
of property bond fide inquires for the title deeds, is not 
bound to make further inquiry, if a reasonable excuse is 
made for their not forthcoming (q). So, also, if deeds are 
deposited with a man by the other party to the transac- 
tion, which purport, or are represented to be all the mate- 
rial deeds relating to the estate, and he honestly believes 
the representation to be true, he is not guilty of gross 
negligence, if he abstains from further inquiry on the 
subject (r). The fact that the person with whom he is 
dealing and who makes the representation may be his 



(m) Smith V. Iteese River Silver 
Mining Co,, L. B. 2 Eq. 264; 
Stewarfs Case, L. B. 1 Oh. App. 
674. 

(n) Stewar^B Case, L. B. 1 
Oh. App. 674. See Wehgter'a 
Case, L. B. 2 Eq. 741. 

(o) Kisch V. Central Venezuela 
Railway Co,, 3 D. J. & 8. 122. 

{p) Jones V. Smith, 1 Ha. 43; 
Bird V. FoXf 11 Ha. 47; Jones 



V. WiUiams, 24 Beav. 47 ; Daw- 
son V. Prince, 2 D. & J. 44 ; 
EspinY, Pemberton, 3 D. & J. 
647 ; Carter v. Carter^ 3 K. & 
J. 618. 

{q) Hexvitt v. Loosemore, 9 Ha. 
449; Espin v. Pemherton^ 3 D. 
& J. 647, supra, p. 94. 

(r) RoberU v. Crojt, 2 D. & J. 
1 ; Hunt V. Elmes, 2 D. F. & J. 
578. 
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own solicitor is immaterial, if the representation was 9J*J**?* 
honestly believed to be true (a). '- 

A representation or an answer to an inquiry will not, 
however, dispense with the necessity of further inquiry, 
unless it be made by a person upon whose representation 
the other party is entitled to rely and rest satisfied. The 
representations of a man bind him as far as his own inte- 
rest is concerned, but do not bind the interests of other 
parties, unless he was authorised by them to make the 
representations. An under-le&see must not rest satisfied 
with the representations of his lessor, who is also a sub- 
lessee, as to the covenants in the lease. He must go back 
to some one who can give him more complete informa- 
tion (t). Nor should a man who deals with an agent 
having a limited authority rest satisfied with his represen- 
tations as to the extent of his authority, but should refer 
to the principal for further information (u). So, also, a 
man who accepts a conveyance without any previous inves- 
tigation, relying on the mere assurances of the vendor that 
he is absolute owner, will be held to have constructive 
notice of the title, although he may have acted without 
any fraudulent intention (x). 

The eflfect of what would be otherwise notice may be 
destroyed not only by actual misrepresentation, but by 
mere silence, or by anything calculated to deceive, or even 
lull suspicion on a particular point (y). If the vendor of 



(«) BobeHs V. Croft, 2 D. & 
J. 1 ; Hufd V. Elmes, 2 D. F. & 
J. 578. See Ferry v. Holl, ib. 
38 ; Cory v. Eyre, 1 D. J. & S. 
168. 

(t) Farher v. Whyte, 1 H. & 
M. 167. See Clements v. WeUeSy 
Jj. B. 1 Eq. 200. 

(tt) TFt2«on V. -Harf , 2 H. & M. 



561, L. B. 1 Ch. App. 463. 

{x) Jackson v. Bowej 2 Sim. & 
St. 472,475. 8^ Jones Y.Smith, 
1 Ph. 255; NeesomY, Cla/rkson, 2 
Ha. 173 ; West v. Reid, ib. 260 ; 
Prodter v. Cooper, 2 Drew. 1, 
afifd. 1 Jur. N. S. 149 ; Hoteard 
V. Chaffers, 2 Dr. & Sm. 236. 

(y) PopeY. Garland, 4 Y. & 

o 2 
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Period 
fironi which 
notice 
dates. 



Oiftp. I. a lease be informed by the purchaser of his object in buy- 

ing, and the lease contains covenants which will defeat 

that object, the silence of the vendor is equivalent to a 
misrepresentation {z). But if the agent of the purchaser 
has had the opportunity of inspecting the original lease, 
the vendor need not inform the purchaser of unusual cove- 
nants which will prevent him from carrying out his 
intention (a). 

Although a man who has been induced to enter into a 
transaction by misrepresentation might have detected the 
misrepresentation long before the time he did, he is not 
bound to make inquiries, imtil there is something to raise 
suspicion (b). 

Constructive notice only operates in cases affecting title. 
A mere constructive notice of circumstances of negligence 
euL'affeei- ^ *^® mode of conducting a sale is entirely collateral to 
ing title, any question of title (c). 
Notioo to It is not necessary that notice should be brought home 

agent or , , , ... 

■oiicitoria to the paiiy interested himself. It is enough, if it is 
cien ^jrought home to his agent, solicitor, or counsel (d). There 
is no distinction in point of legal effect between personal 
notice to the party and notice affecting him through the 
medium of his agent (e). Notice to the agent is notice to 
the piincipal : for upon general principles of public policy 
it must be taken for granted that the principal knows 



Constrnc- 
tiTC notice 
operates 



0. 3d4 ; Barttdt v. Salmon, 6 D. 
M. & G. 41 ; Darlington v. 
HamOton, Kay, 650, Dart, V. & 
P. 75, supra^ p. 49. 

(z) Flight V. Barton, 3 M. & 
a. 282. 

(a) Morley v. Clavering, 29 
Beav. 84. 

(6) Bawlinti y. Wickham, 3 D. 
& J. 304. 



(c) Borell v. Dannj 2 Ha, 440. 

{d) Bath and Montagues Case, 
3 Ch. Ca. 110; Brotherfon v. 
Hattf 2 Vem. 674; Maddcx v. 
Maddox, 1 Yes. 60; Hughes v. 
Gamer, 2 Y. & C. 328 ; Archer 
v. Hudson, 16 L. J. Ch. 211. 

(c) Toulmin v. Steere, 3 Mer. 
224. 



CONSTRUCTIVE NOTICE. 



197 



whatever the agent knows (/). As a general rule, the Chap. I. 

principal is deemed to have notice of whatever is commu 

nicated to his agent whilst acting as such in the transac- 
tion to which the communication relates {g). The prin- 
cipal or client is fixed with the knowledge of every fact 
material to the transaction which his agent or solicitor 
either knows or has imparted to him in the course of his 
employment, and which it was his duty to communicate, 
whether it be communicated or not (A). The rule that 
notice to an agent is notice to the principal applies to 
cases where the principal is an infant (i). 

The notice which affects a principal or client through 
his agent or solicitor is generally treated as constructive 
notice (^' ) ; but inasmuch as the principal or client is 
bound by the notice whether it be communicated to him 
or not, and is not presumed to have the knowledge, 
merely because the circumstances of the case put him on 
inquiry, such notice may more properly be treated as 
actual notice, or if it is necessary to make a distinction 
between the knowledge which a man possesses himself 
and that which is known to his agent or solicitor, the 
latter may be called imputed knowledge (A;). 



(/) Bank of United States v. 
DavieSy 2 HiU (Amer.), 461. 

{g) Sand/ard v. Handy, 23 
Wend. (Amer.), 268; Bank of 
United States v. Da/cies, 2 Hill 
(Amer.), 452. 

(A) Sheldon v. Cox, Amb. 624; 
Baddy x» Williams, 3 J. & L. 
16; Marjorihanks v. Hovenden, 
Dm. 11 ; Cannock v. Jatmcey, 
27 L. J. Cfh. 67 ; Espin v. Pem- 
herUm, 3 D. & J. 664 ; WyUie v. 
Pollen, 32 L. J. Ch. 782 ; Bour- 
sot y. Savage, L. B. 2 Eq. 134. 



See Taml. 176, per Sir J. Leach, 
M. B. ; SpaigJU y. Cowne, 1 H. 
& M. 369. 

(♦) Toulminr, Steere, 3 Mer. 
222. 

(j) See Toulmin y. Steere, 3 
Mer. 222. 

{k) 3 D. & J. 664, per Lord 
ClielxnsfoTd. See Mayhew y. 
Mtmes, 3 B. & G. 601' ; Cookson 
y. Lee, 23 L. J. Cfh. 473 ; Eyre 
y. Burmester, 10 H. L. 103. 
Comp. Wilde y. Gibson, 1 H, L. 
606. 
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Notice to an agent, solicitor, or counsel should, in order 
to bind a principal or client, be notice in the same trans- 
action (Z). But the rule is subject to a qualification where, 
from the surrounding circumstances, or from the one 
transaction being so closely connected with another, the 
agent or solicitor must be presumed to have remembered 
the preTious ona In all such cases the notice, though not 
in the same transaction, is nevertheless binding (m). 

The rule that notice to an agent or solicitor is notice lo 
a principal or a client, applies where the same solicitor or 
agent is employed by both parties to the transaction (71), 
or is himself the vendor (0). The mere circumstance, 
however, of tiiere being only one solicitor in the business 
does not necessarily constitute him the solicitor of both 
parties so as to affect both with notice. It does not follow 



(Q FUxfferald v. Fauconberg, 
Fitzg. 211 ; Warrkk v. Warrick, 
3 Atk. 290; Worsley v. Lord 
Scarboroughf ib. 392; Hiem v. 
Milly 13 Vee. 114; Edgecumhe v. 
Stranger, 1 Jur. 400; Fuller v. 
Bennett, 2 Ha. 394; Tyke v. 
Wehh, 6 Beav. 652; Finch v. 
Shaw, 19 Beav. 600 ; Colyer v. 
Finch, 6 H. L. 905. See Steed 
V. Whitaker, Barnard, Ch. 220 ; 
Hamilton v. Boyee, 2 Sch. & Lef. 
315; Mount/ordY. 8coH,QUeLdd. 
34, T. & B. 274. 

(m) Toulmin v. Steere, 3 Mer. 
222 ; Hargreaves v. RathweU, 1 
Keen, 154 ; Nixon v. Hamilton, 
2 Dr. & Wal. 391 ; Fuller v. 
Bennett, 2 Ha. 394; Gerard v. 
O'BeiUy, 3 Dr. & War. 414; 
Marforihanks v. Hcvenden, Dm. 
11. See Edgecumhe Y, Stranger, 
1 Jur. 400; Be SmaUman'a Ea- 



tote, Ir. L. B. 2 Eq. 34. Oomp. 
Wilde V. Gibson, 1 H. L. 605 ; 
but see Sug. L. P. 641. 

(n) Le Neve v. Le Neve, 3 Atk. 
646 ; Toulmin v. Steere, 3 Mer. 
210; Fuller v. Bennett, 2 Ha. 
394 ; Bryden v. Frost, 3 M. & 
C. 670; Boddy v. Williams, 3 
J. & L. 16 ; Frail v. EUie, 16 
Beav. 350; Tweedale v. Twee- 
dale, 2d Beav. 341; Atterhury 
V. Wallis, 8 D. M. & G. 454 ; 
Ogilvie v. Jeafreson, 2 Qiff. 353 ; 
Spaight V. Comne, 1 H. & M. 
359 ; Boursot v. Savage, L. B.'2 
Eq. 134. 

(o) Shddon v. Cox, Amb. 624 ; 
Dryden v. Froet, 3 M. & 0. 670 ; 
Marforihanks Y, Hovenden, Dm. 
11 ; Bohinson v. BHggs, 1 Sm. & 
G. 188; Be Borhe's Estate, 13 
Ir. Ch. 371. 
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that if there be not a solicitor employed on both sides, the Chap. I. 

. Sect. 4. 

solicitor who does act is the solicitor of both parties. To 

have this effect, there must be a consent to accept him as 
such, or something equivalent thereto (p). 

The rule that notice to a solicitor is notice to the client 
applies only as between parties dealing hostilely with each 
other (g). 

It is not every description of knowledge possessed by a 
solicitor employed in any particular transaction that can 
be treated as the actual knowledge of the client. All 
matters affecting the title to property, or the interests of 
other persons in connection with it, all circumstances 
which would entitle parties to equitable priorities, or 
change the character of rights, which depend upon want 
of notice, if known to the solicitor, have the same effect 
as if actually known to the client But this imputed 
knowledge will not extend to matters which have no 
reference to rights created or affected by the transaction, 
but which merely relate to the motives and objects of the 
parties, or to the consideration upon which the matter is 
founded (r). Nor does the employment of a solicitor to do 
a mere ministerial act, such as the procuring the execu- 
tion of a deed, so constitute him an agent, as to affect his 
employer with notice of matters within his knowledge (s). 

The rule that notice to a solicitor is notice to the client, 



{p) Eapin v. PemherUm, 4 M. & G. 454, Sug. V. & P. 772. 

Drew. 333, 3 D. & J. 547 ; Comp. TweedaU v. Tweedale, 23 

Wythes v. LabottcherCy 3 D. & J. Beav. 341. 

594 ; Lloyd y. AUwoodf ib. 614 ; {q) Austin y. Tawney, L. B. 

Ferry y. HoU, 2 D. F. & J. 38. 2 Oh. App. 143. 

See Le Neve y. Le Neoe, 3 Atk. (r) Per Lord Chelmsford, 10 

646; Kendall Y. HuOs, 11 Jur. H. L. 114. 

864 ; ffetviU y. Loosemore, 9 Ha. (a) Wyllie y. Pollen, 32 L. J. 

449 ; Cohhdt y. Brock, 20 Beay. Ch. 782. 
524; AUtrhury y. Wallis, 8 T). 
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2|*f • ^* applies, notwithstanding that the solicitor may be perpe- 

'— trating a fraud upon the client in the transaction (t). The 

commission of a fraud being beyond the scope of the 
authority of a solicitor, the fraud of a solicitor cannot of 
course be imputed to the client (u). But the fact that a 
solicitor may be committing a fraud in relation to a trans- 
action, in which he is employed, cannot afford any reason 
why the client should not be affected with constructive 
knowledge of the facts. The constructive knowledge of 
all the facts must be imputed to him whether there is 
fraud relating to the transaction or not The solicitor is 
the alter ego of the client. The client stands in precisely 
the same situation as the solicitor does in the transaction, 
and therefore the knowledge of the solicitor is the know- 
ledge of the client. It would be a monstrous injustice 
that the client should have the advantage of what the 
solicitor knows without the disadvantage (x). In deter- 
mining the equities, however, between parties who have 
been defrauded by a common solicitor, the court looks to 
see whether there has been anything in the ti'ansaction 
calculated to put either of the parties upon inquiry. If 
there be anything in the case calculated to excite suspi- 
cion, or to put either of the parties upon inquiry, and he 



{t) Boursot V. Savage^ L. R. 2 
£q. 184. BeeBoddyy. WiUiams, 
3 J. & L. 16. 

(u) Kennedy v. Oreen, 3 M. & 
K. 699 ; Boddy v. Williams, 3 
J. & L. 16 ; Eepin v. Pemherton, 
3 D. & J. 647 ; Perry v. Hdl, 
2 D. P. & J. 38; OgUvie v. 
JeaffreB<m, 2 Giflf. 374. See Mar- 
joribanks v. Hcvenden, Dm. 11 ; 
Kendall v. HulUf 11 Jur. 864; 
Eastham v. Wilkinson, 33 L. T. 
234; Spaight v. Cowne, 1 H. & 



M. 365; Thompson -v.Cartwright, 
33 Beav. 185, 2 D. J. & S. 10 
Be Borke's Estate, 13 Ir. Ch 
271. 

(x) Per Kinderdey, V.-C. 
Boursot Y. Savage, L. E. 2 Eq 
134. See Bowles v. Stuart, 1 
Sch. & Lef. 222; Nixon y 
Hamilton, 2 Dr. & Wal. 391 
Toulmin v. Steere, 3 Mer. 222 
Hewitt v. Loosemore, 9 Ha. 449 ; 
Atterhury v. Waliis, 8 D. M. & 
G. 457 ; Borke's Estate, 13 Ir, 
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abstains from inquiry, the same knowledge will be im- Chap. I. 

Sect. 4. 

puted to him as he would have been affected with, had he 

employed an independent solicitor {y). 

Notice to one partner of a trading partnership is notice Notice to 
to the other partners {z). A partner, however, is not neces- 
sarily fixed with notice of the contents of his own books (a). 

The rule that notice to one partner is notice to the Notice to 

1 _ , directors 

other partners does not apply to the case of corporations or share- 
or joint-stock companies. Notice on the part of a share- accompany 
holder, or non-acting director, does not affect the whole 
body (h) ; but notice to one of the persons legally intrusted 
with the proper business to which the notice relates, or 
who has authority to act for the corporation in the parti- 
cular matter in regard to which the notice is given, will 
bind the corporation (c). Notice, however, to the officer of 
a corporation, or knowledge obtained by him whilst not 
engaged officially in the business of the company, is inope- 
rative as notice to the latter. But in the case of a joint 
agency (e. gr., the directors of a company), notice to either 
whilst engaged in the business of his agency is notice to 
the principal (cQ. 

A shareholder in a company formed under the Com- 
panies' Act, 1862, is not necessarily fixed with a know- 



Ch. 271 ; Bank of United States 
v. Da/»ies, 2 Hill (Amer.), 461. 

(y) Kennedy v. Oreen, 3 M. & 
K. 699 ; Frail v. SUU, 16 Beav. 
357 ; OgUvie v. Jeaffrewm, 2 Giff. 
374 ; Atterhury v. Wallis, 26 L. 
J. Ch. 794 ; Ferry v. BoU, 2 D. 
P. & J. 38. See Oreenslade v. 
Dare, 20 Beay. 284 ; Eastham v. 
WUkinwm, 33 L. T. 234. 

(z) Atkinson v. Macreth, 35 L. 
J. Ch. 624 f Lindl. on Partnr. 
294. 



(a) See Stewart's Case, L. R. 
1 Ch. App. 674. 

(6) Fowles V. Fage, 3 C. B. 
16 ; Be Carew's Estate, 31 Beav. 
45. 

(c) Worcester Com Exchange 
Co.y 3 D. M. & G. 183; Be 
Carew*s Estate, 31 Beav. 46 ; 
Parsons on Contracts, p. 66. 

{d) Bank of United States v. 
Davies, 2 Hill (Amer.), 462. 
But see Story on Agency, ss. 
140 a, 140 h. 
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Chap. I. ledge of the contents of the memorandum or articles of 

association of the company (e). But he must, within a 

reasonable time after the registration of the memorandum 
and articles of association^ be presumed to acquaint him- 
self with their contents. After the lapse of a reasonable 
time he cannot be heard to say that he had no knowledge 
of their contents. What will be a reasonable time may 
in some degree vary in different cases, but must always be 
measured with reference to the thing to be done (/). 

The shareholders in a company are not bound to look 
into the management, and will not be held bound to have 
notice of everjrthing which has been done by the directors, 
who may be assumed by the shareholders to have done their 
duty (g). But if a transaction be inserted in the books of 
a company, the shareholders will be fixed with notice 
of it (A). 
Ilegistra The registration of an assurance is not of itself notice. 
aBBumioe A prior equitable incumbrance will not, although regis- 
notice. tered, affect a subsequent purchaser without notice who 
has obtained the legal estate (t). But if a purchaser 
search the register, he will be presumed to have notice, 
unless the presumption can be rebutted by showing that 
the search was made for a period only in which the regis- 
tered deeds are not included (k). There is a material 
distinction in the effect of registration between the register 
acts of Ireland and those of England. By the Irish Act 



(e) 8iewarf9 Ccue, L. B. 1 Gh. 
App. 674. 

(/) Lawrence's Case, L. B. 2 
Oh. App. 425 ; Wilkimon*$ Case, 
He Madrid Bank, ib. 540. 

{g) 8tanhope*a CasCf L. B. 1 
Ch. App. 161. But see Waf/ord 
V. Adie, 5 Ha. 112, 119. 

{h) 8packman*8 Case, 34 L. J. 



Ch. 321, 325; Stanhope^a Ca^ 
L. B. 1 Ch. App. 161. 

{%) Morecock t* Dichens, Amb. 
678 ; BuaheU y. BuaheU, 1 Sdu 
&Le£.98. 

{k) Hodgson v. Dean, 2 Sim, 
&St.221,affd. SeeSug.V.&P. 
761. Comp. Prod^ v. Cooper ^ 
2 Drew. 1, 1 Jur. N. S. 149. 
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6 Anne, c. 2, an absolute priority is expressly given to the CJ»p. I- 

instrument first registered, so that a subsequent purchaser, '—^ 

having the legal estate, though he has not notice of an 
equitable estate previously registered, will be bound and 
compelled to give effect to it (C). 

At law, notwithstanding notice, mere priority of regis- B^stiu- 
tration absolutely determines the right to the property notice of 
as between persons claiming under adverse registered ^^^^^^ 
instruments, purporting to pass the legal estate (m) ; but »«"»• 
in equity, notwithstanding the stringent language of the 
Registration Acts, registration is no protection against an 
unregistered assurance of which the paiiy claiming under 
the registered instrument had notice prior to the com- 
pletion of his purchase or security (n). The object of the 
Registration Acts being to give notice, the evils against 
which those statutes intended to guard do not exist where 
a man has notice independently of the registry. If, there- 
fore, a man having such notice seeks to defeat a prior 
charge on the pretence that he had no notice by means of 
the registry, it is a fraud in the sense of a court of 
equity (o). The notice must, however,' be clear and dis- 
tinct (jp). The same rules in regard to notice apply to 
cases imder the Eegistiy Acts as to all other cases {q). 



{I) BusheU V. Buehell, 1 Sch. 
& Lef. 98; LaUmche v. Lord 
Dunaanyj ib. 159, 160 ; Drew v. 
L<yrd Norbury, 3 J. & L. 267 ; 
Mill V. ffill, 3 H. L. 828. 

(m) Doe V. Aleop, 5 B. & Aid. 
142. 

(«) Le Neve v. Le Neve^ 3 Atk. 
646 ; Eyre v. McDowell, 9 H. L. 
619; Be Itorke^s Estate, 13 Ir. 
Ch. 271. See Nixon y, Hamilton, 
2 Dr. & Wal. 391 ; Benham v. 
Keane, 1 J. & H, 685, 3 D. F. 



& J. 318. 

(o) Sheldon v. Oox, 2 Eden, 
224; BushdlY. BusheU, 1 Sch. 
& Lef. 102 ; Eyre v. M'Dowdl, 
9 H. L. 619, 646 ; Chadwick v.* 
Turner, L. E. 1 Ch. App. 310. 

{p) Wyatt v. Barwdl, 19 Ves. 
435 ; Chadwick v. Turner, L. B. 
1 Ch. Ap. 310. 

{q) Whiibread v. Jordan, 1 
Y. & 0. 303 ; Ford v. White, 16 
Beav. 1 20 ; Wormald v. Maitland, 
35 L. J. Ch. 69. 
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Chap. I. Constructive notice of a prior unregistered assurance 

L-L. affecting lands in Middlesex, is as effectual as actual 

notice (r). 

Notice of The same principles were held under the old law to 

tend or &PP^7 ^ ^^^ <^<^^ ^^ ^ purchaser with notice of undocketed 

?°?^^*^ judgments (»), but under the new law a purchaser even 

with notice is not bound by a judgment, unless it has been 

duly registered in the Common Pleas (t) ; nor will notice 

of a registered judgment affect a purchaser, unless it has 

been re-registered in due time (u). As between judgment 

creditors notice is not material {x). 

Purchasers of lands in Middlesex are bound by notice of 
unregistered or undocketed judgments, but as between 
judgment creditors notice is not material A prior judg- 
ment creditor has no equity against a subsequent judg- 
ment creditor, who has registered with notice (y). 
RegiBtra- The registration of a judgment is not notice (z), unless 
Jodgmenu. ^ search has been made for judgments, in which case 
notice will be presumed (a) ; but it seems that a title 
depending on the fact of the vendor having been a pur- 
chaser without notice of a registered judgment cannot be 
forced on a purchaser (6). 



(r) lb. Seo Nixon v. Hamilton f 
2 Dr. & Wal. 391 ; Itochard v. 
Fulton, IJ. & L. 413. 

(a) Davis v. Lord Strathmore, 
16 Ves. 419 ; Sug. V. & V. 621. 

(0 Sug. V. & P. 633. 
. (m) 18 Vict. c. 15, 8. 3. See 
Beavan v. Lord Oxford, 6 D. M. 
& a. 492 ; Shaw v. Neale, 6 H. 
L. 584; Benham v. Keane, 1 J. 
& H. 685, 3 D. F. & J. 318; 
Evans v. Williams, 34 L. J. Ch. 
485. 



(as) Benham v. Keane, 1 J. & 
H. 685, 3 D. F. & J. 318. See 
Evans v. Williams, 34 L. J. Ch. 
485. 

(y) Benham y. Keane, 3 D. F. ' 
& J. 318. 

(«) Churchill Y. Grove, 1 Cb. 
Ca. 35, Freem. Ch. Ca. 176; 
Lane v. Jackson, 20 Beav. 535. 

(a) Procter y. Cooper, 2 Drew. 
1, 1 Jur. N. S. 149. 

(h) Freer v. Eesse, 4 D. M. & 
Q. 495 
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SECTION v.— MISCELLANEOUS FBAUDS. Chap. L 

Sect 5. 



FRAUD UPON POWERS. 

A class of frauds against which courts of equity will 
relieve, are frauds upon powers. 

There is a fraud upon a power if a man, having a power 
of appointment, corruptly exercises the power with a view 
to his own personal benefit and advantage. An appointment 
under a power, accordingly, "will be set aside in equity 
if it appear that the person in whose favour the power 
has been exercised has agreed or stipulated to give the 
owner of the power some benefit or advantage in the event 
of the power being exercised in his favour (a), or if the 
circumstances of the case attending the execution of the 
power are such as to show conclusively that the appoint- 
ment was made with a view to some profit ultimately 
accniing to the owner of the power (b) ; as, for instance, 
where a parent, having a power of appointment among 
children, exercises it in favour of a son, a lunatic, in very 
bad health and likely to die, in which event the parent 
would, of course, become entitled to the fund, as the per- 
sonal representative of the son (c). So also, and for the 
same reason, where a parent having power to raise portions 
for children, appointed a portion to a child long before it 
was required, and the child died shortly afterwards, the ap- 
pointment was held invalid (d). So also an appointment by 

(a) Lane v. Page, Ambl. 233 ; (&) Humphrey v. Olver, 28 L. 

Palmer v. Wheeler, 2 Ba. & Be. J. Ch. 406. 

31; Farmer Y, Martin, 2 Sim. (c) WellesUyly* Momington, 2 

511 ; Arnold v. Hardwick, 7 Sim. K. & J. 143. 

343 ; Jackson v. Jackson, 7 CI. & (d) Lord Hinchinbrooke v. Sey- 

Fin. 977 ; Jtowley v. Rowley, mour, 1 Bro. 0. 0. 395 ; Welles-^ 

K&j, 242; Beidy,lieid, 25 Bea.Y. ley v. Momington, 2 K. & J. 

478. See Askham v. Barher, 17 143. 
Beav. 44. 
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Chap. I. a parent in favour of a daughter, with a view to obtaining 

^— ^ the benefit of the fund so appointed, through the exercise 

of undue parental influence over her, would be held 
invalid (e). 

There is a very material distinction between powers to 
appoint portions to be raised for children, and powers to 
appoint to children a fund actually set apart or provided. 
Under a power of the former class, an appointment whereby 
a portion is raised for a child before it is wanted, carries 
with itself the evidence of fraud, even though the terms of 
the power authorise the parent to raise the portion when- 
ever he thinks proper (/). Under a power of the latter 
class, however, shares may be appointed to a child so as to 
vest long before they are required. A bond Jlde appoint- 
ment to a child of very tender age, and in good health, of 
an estate or fund which has been previously set apart or 
provided for the benefit of children, is in itself no sign of 
fraud. It is of no consequence that the child may die 
shortly afterwards, if it was in good health at the time the 
power was exercised. If the power be in other respects 
well executed, it is immaterial that it may have in fact 
been exercised with the object of providing that in any 
event the persons entitled in remainder on failure of 
children shall not take the estate or fund (g). 

If a person be the only child who has been kind to a 
parent in distress, there is no fraud if the parent exercises 
a power of appointment in his favour (A). Nor is there 
firaud if a parent exercises a power of appointment in 
favour of two of his sons, to enable them to embark in 

(c) Ee MarsdevCs Trusts, 4 444; Fearon v. Deahrisay, 14 

Drew. 601. Beav. 635; Beerev. HoffmeUber^ 

(/) L(yrd Hinchinbrookev. Sey- 23 Beav. 101. 
mour, 1 Bro. C. C. 396. (h) Wheeler v. Palmer, 2 Ba. 

{g) Butchers, Butcher, 14 Sim. & Be. 31. 
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business, and then, at their request, becomes a partner -^*f-^* 

with them in the business, there being no evidence to 

prove any bargain between them in the event of his exer- 
cising the power in a particular way (i). An appointment, 
however, to one of several objects of a power in payment 
of a debt due to him from the appointor is bad (k). 

Although an appointment by a parent in favour of a 
child, over whom he exercises undue influence, cannot be 
supported (Z), it is otherwise if the exercise of undue in- 
fluence be disproved (m). A child to whom property has 
been appointed by a parent may, in such a case, give 
the parent a benefit or advantage in the property so ap- 
pointed (n). 

In an arrangement settling the interests of all the 
bi*anches of a family, children may contract with each 
other to give to a parent, who had power to distribute 
property among them, some advantage which the parent, 
without their contract with each other, could not have (o). 

In order, however, to constitute a fraud upon a power, 
it is not necessary that the object of the exercise of the 
power should be the personal benefit or advantage of the 
donee of the power. If the design of the donee in exer- 
cising the power is to confer a benefit, not upon himself 
actually, but upon some other person not being an object 
of the power, that motive just as much interferes with and 
defeats the purpose for which the power was created as if 
it had been for the personal benefit of the donee himself 
If the donee of a power of appointment exercises the power 

(t) Ccckcroft V. Sutdiffe, 2 Jnr. FoHland, 1 D. J. & S. 517. 

N. S. 323. (m) See mpra, p. 130. 

(Aj) Beid v. Beid, 26 Beav. (n) DavU v. UphiU, 1 Sw. 136; 

478. See Beddoes v. Pugh, 26 Warde v. Dickeon, 6 Jur. N. S. 

Beav. 411. 699. 

(0 Be Mar^den's Trusts, 4 Drew. (o) Davis v. UphiU, 1 Sw. 136. 
601. See Topham v. Duke of 
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^P- J- in favour of one of several objects of the power, with a 
view to the benefit of a stranger, the appointment is frau- 
dulent and void, even although the motive of the donee is 
not morally wrong (p). A man who takes property abso- 
lutely under an appointment, may do with the property so 
appointed as he pleases, and may settle it on persons who 
are not objects of the power (q) ; but there is a fraud upon 
a power if an appointment be made upon a bargain for 
the benefit of persons who are not objects of the power (r). 
The appointment, accordingly, of a portion of a fund to a 
daughter, for the purpose of paying her husband's debts, 
was held void (s). So also, where a married woman, having 
a power to appoint a fund of which she received the income 
for her life, appointed the whole fund at her death abso- 
lutely in favour of her daughter, in order that thereout the 
daughter should benefit the father, the appointment was 
held invalid (t). The principle has been held even to apply 
to a case where an arrangement was entered into between 
the original donor and creator of the power and any of the 
objects of the power, to benefit persons other than those 
within the power (u). The principle that the donee of a 
power may not appoint to a person who is not an object of 
the power applies even although the appointee is not privy 
to the intentions of the donee of the power. The design 
to defeat the purpose for which the power was created will 
stand just the same whether the appointee was aware of it 
or not (x). Where, accordingly, a married woman, having 
a power to appoint a fund of which she received the in- 

(p) Re Maraden^B Trusts, 4 («) Bafiking v. Bamea, 12 W. 

Drew. 601. R. 568. 

{q) Routledge v. DorriU, 2 Ves. (t) Re Marsden^s Trusts, 4 Drew. 

Jr. 357. See Birley v. Dirley, 25 601. 

I3eav. 299. (m) Lee v. Femie, 1 Beav. 483. 

(r) Birley Y, Birley, ib. ; Pryor (a;) i?<?3/ar«fc/i'«rrtw<#,4Drew. 

V. Pry or, 2 D. J. & S. 205. 601. 



FEAUD UPON POWERS. 209 

come for her life among her children, appointed the whole ^P-/* 

fund at her death in favour of her daughter, in order 

that thereout the daughter should benefit her father, 
relying on the influence which the father would have over 
her to carry out the secret arrangement, the appointment 
was held invalid, although the daughter was not informed 
of the mother's intention until after her mother's death (y). 

Although children may contract with each other to give 
to a parent, who has power to distribute property among 
them, some advantage which the parent, without their 
contract with each other, would not have (z), a transaction 
of the sort cannot be upheld if, taken as a whole, it appears 
not to be a bond fide family arrangement, but to have 
been entered into in fraud of the power, for the purpose of 
giving a benefit to a person who was by the donor excluded 
from being an appointee or firom deriving any advantage 
from the exercise of the power (a). 

There is a fraud upon a power, not only where it is 
exercised in favour of persons who are not the proper 
objects of the power, but also where it is exercised for 
purposes foreign to those for which the power was created 
(6). The donee of the power shall, at the time of the 
exercise of the power, and for any purpose for which it is 
used, act with good faith and sincerity, and with an entire 
and single view to the real purpose and object of the 
power, and not for the purpose of accomplishing or carry- 
ing into effect any object which is beyond the purpose and 
intent of the power (c). It is, accordingly, a fraud upon a 
power, if a man having a power to appoint among two sisters 

(y) lb. See Banking v. Barnes, (J) Topham v. Duke of Port- 

12 W. E. 568. land, 1 D. J. & S. 670. 

(z) Davie v. UphiU, 1 Sw. 136. (c) Dtike of Portland v. Top- 

(a) ^^oaMSV. iS^tre, ISBeav. Aam, 11 H. L. 54, per Lord 

431. Westbmy. 
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Cb»p. I. appoints the whole to one of them, it being understood 

that she was only to receive one moiety of the fund to her 

own use, and was to allow the other to accumulate, subject 
to some future arrangement (d). In determining whether 
there is a fraud upon a power, the court looks to the pur- 
pose with which the power was exercised (e). In Scrogga 
V. Scrogga (/), the consent of a ti'ustee was necessary to 
the exercise of a power, and the donee of the power pro- 
cured the trustee's consent by a false representation, to 
which the appointee does not appear to have been in 
any way a party; yet the court set aside the appoint- 
ment (g). 

If there be a fraudulent arrangement between the donee 
of a power and the appointee, the bad purpose will, in 
general, vitiate the appointment in toto, and not merely 
the part to which the fraud extends (h). Appointments 
to children, accordingly, in part fraudulent, have almost 
always been avoided altogether (i). In cases, however, 
where the evidence enables the court to distinguish what 
is attributable .to an authorised from what is attributable 
to an unauthorised purpose, the bad purpose will not affect 
the whole appointment (k). So when there is a sum of 
money to be appointed among children, although an ap- 
pointment to one child may be void on account of a corrupt 
agreement, an appointment to another child, although by 

a contemporaneous deed, if it can be severed from the 

• 

{d) lb. 32. Sim. 511 ; Arnold v. Hardwieke^ 

(c) Tqpham v. Duke of Port- 7 Sim. 343. See Rowley v. Bow^ 

land, 1 D. J. & S. 670. ley, Kay, 259. 

(/) Ambl. 272. {k) Tcpham v. Duhe of Porf- 

Ig) Per Turner, L. J., 1 D. J. land, 1 D. J. & S. 672 ; per Tur- 

& S. 670. ner, L. J. See Ccurwr v. Rich-- 

{h) Daubeny v. Cockbum, 1 ards, 27 Beav. 488 ; Ranking v. 

Mer. 626. Barnes, 12 W. B. 666. 
(t) lb. Farmer v. Martin, 2 
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previous appointment so as not to form part of the same ^*P- 1- 

Sect. 5* 



transaction, will be valid (Z). 

Although in the case of appointments to children, a 
fraudulent arrangement between the donee of the power 
and the appointee will, in general, vitiate the whole ap- 
pointment, a different doctrine has been maintained in 
the case of appointments by way of jointure. The appoint- 
ment will, in such cases, be only vitiated to the extent to 
which it is affected by the fraud (m). 

It was formerly held that illusory appointments under a Illuwry 
power were void in equity, e,g., appointments of a nominal menta. 
instead of a substantial share to one of the members of a 
class where power was given to appoint among them alL 
An appointment of this kind was always valid at law, and 
it would perhaps be difficult to reconcile with principle its 
avoidance in equity. The doctrine has been abolished by 
statute (n). 

FRAUD IN THE PBEVENTION BY UNDUE MEANS OF ACTS 
TO BE DONE FOR THE BENEFIT OF THIRD PARTIES. 

There is fraud against which a court of equity will relieve, 
if a man be prevented by undue means from doing an act 
for the benefit of third parties. If a man be prevented by 
duress, undue influence, or other undue means, from exe- 
cuting an instrument, the cdurt will treat it as if it had been 
executed (o). When, for instance, a tenant in tail, meaning 
to suffer a recovery, was prevented on his deathbed from 
suffering it, by the fraud of the person whose wife was 
entitled in remainder, it was held that the estate ought to 

{Vj Bowley v. Rowley, Kay, Rowley, Kay, 269. 

242. See Harrison v. RamdaU, (n) 11 Geo. 4 & 1 Wm. 4, c. 

9 Ha. 397. 46. BtOcher v. Butcher, 9 Yes. 

(m) Lame v. Page, Amb. 233; 382. 

Aleyn v. Bdcher, 1 [Eden. 138, (o) Middleton v. Middleton, 1 

Bug. Pow. 610. See Rowley v. J. & W. 96. 

p 2 
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^•P- !• be held as if the recovery had been perfected, thongh even 

in favour of a volunteer, and against one not a party to 

the fraud (p). So also when a person interested in the 
non execution of a power has the deed creating the power 
in his custody, and the donee of the power, wishing to 
execute it, sends for the deed, which the party refuses to 
deliver, and thereupon the donee does an act with an 
intent to execute the power, equity will uphold the exe- 
cution, although defective by reason of the fraud in the 
person who was to have the benefit of the original settle- 
ment (5). But the mere refusal or neglect of an attorney 
with whom a deed containing a power has been deposited, 
to deliver it up to the donee of the power, in the absence 
of fraud, is no ground for relief against informality (r). 
Equity would extend the relief to a case where a wife, 
having a power of revocation over an estate vested in her 
husband, is desirous to exercise it; but the husband hinders 
anybody from coming to her, or prevents the execution, or 
obstructs the engrossing of the deed of revocation (s). 

The principle applies to cases where a man has been 
induced by false promises to abstain from doing an act for 
the benefit of third parties. If, for example, a testator be 
induced to omit the insertion in his will of a formal pro- 
vision for any intended object of his bounty upon the 
faith of assurances given by his heir or other person, who 
would take his property in the event of his omitting to 

(p) LuttreU v. Olmxus^ cit. 11 (r) Buckelly.Blenkhom^b'BiA. 

Ves. 638; 14 Ves. 290; 1 J. & 131. 

W. 96. (a) PiggoU v. Penrice, Com« 

(q) See 3 Ch. Ca. 67, 83, 84, 250; Prec. Ch. 471; Vane v. 

89, 93, 108, 122 ; Ward v. Booth, Fletcher, 1 P. Wms. 354 ; Sc- 

cit. 3 Ch. Ca. 69. See Fort, grave v. Kirwan, Beatt. 157; 

383 ; Buckell v. Blenkhom, 5 BtdUey v. WUford, 2 CI. & Pin. 

Ha. 131; Wefit v. Bay, Kay, 102; Nanney v. WillinfM, 22 

885. Beav. 452. 
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insert the particular bequest in his will, that his, the testa- Chap. L 

Sect. 5, 

tor's, wishes shall be executed as punctually and fully as 

if the bequest were formally made, this promise and under- 
taking will raise a trust, which, though not available at 
law, will be enforced in equity on the groimd of fraud (t). 
So, also, if a father devises an estate to one son who 
engages if the estate is devised to him to give a certain 
amount of money to another son, the promise will be 
enforced in equity (u). An engagement of the kind 
alluded to may be entered into not only by words but by 
silent assent to such a proposed undertaking, which will 
equally raise a trust (x). 



FRAUDULENT SUPPRESSION OR DESTRUCTION OF DEEDS 
AND OTHER INSTRUMENTS IN VIOLATION OP OR 
INJURY TO THE RIGHTS OF OTHERS. 

If an heir should suppress deeds, wills, &c., in order to 
prevent another party, as grantee or devisee, from obtain- 
ing the estate vested in him thereby, courts of equity upon 
due proof by other evidence, would grant relief and per- 
petuate the possession and enjoyment of the estate in such 
grantee or devisee (y). If the contents of a suppressed or 



(0 DutUm V. Pool, 1 Vent. 
318 ; Thynn v. Thynn, 1 Vem. 
296; Sellack v. Harris, 6 Vin. 
Ab. 621; Deveniah v. Baines, 
Free. Ch. 3 ; Oldham v. Litch" 
field, 2 Vem. 606 ; 2 Freem. Oh. 
284 ; Chamherlaine v. Chamber- 
laine, 2 Freem. Ch. 34 ; Beech v. 
KenrUgate, Amb. 67; Barrow y, 
Oreenough, 3 Ves. 153; Meetaer 
V. OUlespie, 11 Ves. 638; Cham- 
berlaine v. Agar, 2 V. & B. 262; 
Fodmore v. Chinning, 7 Sim. 660; 
Bussdl V. Jackson, 10 Ha. 213. 



(tt) Stickland v. Aldridge, 9 
Ves. 619. 

(x) Byrne v. Ood/rey, 4 Ves. 
10; Faine v. Hall, 18 Ves. 
475. 

(y) Hunt V. Matthews, 1 Vem. 
408; Wardour v. Berisford, ib. 
452, dt. 2 P. Wm. 748, 749; 
Dalston v. Coatsworih, 1 P. Wms. 
731 ; Finchy. Nevmham, 2 Vem. 
216; Bamesley v. Fowell, 1 Vos. 
289 ; Tucker v. Fhipps, 3 Atk. 
360, See Homhy v. Matcham, 
16 Sim. 325. 
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2j«>- I- destroyed instrument are proved, the party will receive the 

*— same benefit as if the instrument were produced (e). 

Where there has been a spoliation or suppression of in- 
struments, which might have thrown light upon a suit, 
ever3rthing will be presumed against the party by whose 
agent such spoliation and suppression have been practised, 
and every presumption will be made in favour of the 
priradfade rights of the other party (a). 

Primd facie the cancellation of a deed is evidence of its 
discharge, but in a court of equity it is open to the party 
claiming under the deed, to show that it^was cancelled by 
fraud, mistake, or accident. Where the deed has always 
been in the hands of the party beneficially interested 
under it, should it appear to have been cancelled, the 
proof that this was done by fraud would rest with that 
party ; but where the deed has constantly remained in 
the power of the maker thereof, or has been deposited 
by him with a person of his own selection, circumstances 
may throw upon the maker of the deed the onus of show- 
ing not only that such deed is cancelled, but that the 
obligation it imposed has been duly discharged and satis- 
fied (6). 



FRAUD IN SETTING UP AN INSTRUMENT OBTAINED FOR 
ONE PURPOSE FOR ANOTHER PURPOSK 

Where a man obtains an instrument or conveyance 
from another in order to answer one particular purpose, 
but afterwards makes use of it for another, a court of 
equity will relieve under the head of fraud. It is imma- 

(2) Saltern v. Melhuishy Amb. P. C. 153 ; Hampden v. Hamp^ 

247; Cowper y. Cowper, 2 P. (fc», ib. 252 ; 5cpa«iio y. Tti^itty, 

Wms. 719. SeL Ca. Ch. 76. 

(a) B(ywle9 v. Stuart, 1 Sch. & (6) Sluysken y. Hunter, 1 Mer. 

Jjef. 222 ; EyUmy, Eyton, 1 Bro. 45. 
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terial that the conveyance may be perfected by act of Chap. I. 

record (c). Where, accordingly, a father, who was tenant '-^ 

for life of real estate, fearing that the husband of his 
daughter, who was tenant in taU of the property, would 
waste the property, induced him and the daughter to join 
in a recovery with a view to protecting the property from 
his creditors, and the property was conveyed to the father 
for a mere nominal sum, the recovery was set aside at the 
suit of the assignees in insolvency of his son-in-law (cZ), 



FRAUD IN ASSIGNMENTS, BY ASSIGNEES, ETC. 

An assignment by the assignee of a lease or term is not 
a fraudulent assignment. If a man assign nominally 
only, retaining the beneficial enjoyment, it is fraudulent, 
because while he assumes to one thing he really does 
another. He retains the benefit, and by a false act endea- 
vours to get rid of the burthen. But if he assigns really, 
getting rid of the burthen and giving up really the benefit 
also (if any) to his assignee, it is not a fraudulent act 
His motive for parting with it or the other's motive for 
receiving it are not enough to make it fraudulent, if the 
act done be a real act, intended really to operate as it 
appears to do. The assignment even to a beggar is not 
fraudulent, although made in order to avoid payment of a 
sum of money chargeable on the property under the 
original agreement. The motive which induces the assig- 
nee to assign over has no bearing upon the question 
whether the assignment is fraudulent or not, provided the 
assignment is real and intended to operate, as it appears 
to operate (e). 

(c) Young v. Feachey, 2 Atk. Brown, 2 Freem. 180, 1 Ch. Ca. 

256. 49 ; Evans v. BickneU, 6 Ves. 191 ; 

{d) lb. See Wilkinson v. Bray- Pickett v. Loggon, 14 Ves. 234. 
fiddy 2 Vem. 307 ; Goodricke v. (c) Tayl(yr v. Shum, 1 B. & P. 
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Chap. L Where the assignee of a lease, subject to a mortgage, 

1—1- induced the lessor, a friend and client, to take advantage 

of a forfeiture, which was committed by the lessee ex- 
pressly for that purpose, and, after the forfeiture was com- 
plete, induced the lessor to grant him a new lease of the 
property on the same terms, the court declared that the 
new lease was subject to the mortgage (/). 



FRAUD BY AND UPON COMPANIESL 

Fraud which consists in misrepresentation or conceal- 
ment on the part of companies has been already con- 
sidered ; but there are other acts on the part of companies 
which are fraudulent in the contemplation of a court of 
equity. 

The creditor of a company who has recovered judgment 
against the company may, unless in the case of companies 
within the Companies' Act, 1862 (g), proceed to execution 
at his pleasure against any pai'ticular shareholder (h), but 
if a company enter into an agreement with one of its 
creditors that he shall i*ecover judgment against the com- 
pany, and take out execution against a particular share- 
holder, there is fraud, against which relief may be had in 
equity (i). The rule that a partner cannot buy in a debt 
and enforce it against his copartners applies equally as 
between shareholders in joint stock companies (k). 

A shareholder in a company acting bond fide may sell 

21 ; Ofislmv v. Come, 2 Madd. (t) Taylor v. Hughes, 2 J. & 

340 ; FaggT, Dobte, 3 Y. & 0. 103. L. 24 ; Femihough v. Leader, 15 

(/) Hughes v. Howard, 25 L. J. Ch. 458, 4 Ra. Ca. 373 ; 

Bcav. 575. Horn v. Kilkenny, Ac, Railway 

{g) 25 & 26 Yict. c. 89, ss. 85, Co., 1 K & J. 399 ; BargaU v. 

201. Shortridge, 6 H. L. 297. 

(A) Oreen v. Nixon, 23 Beav. {k) Woodhams v. Angh^Aus- 

530; Beck v. Dean, 3 Jur. N.S. 14. tralian <fcc. Co., 2 D. J. & S. 162. 
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his shares to another person or give him money to take ^*P- } 

the shares, if the transaction be open and not merely 

colourable ; but if a shareholder gets rid of his shares by 
assigning them to a pauper or to a person over whom he 
has entire control, in order to avoid paying his share of 
the debts of the company, and to throw them upon the 
other shareholders, the transaction is fraudulent (l). 

Where shares in a joint stock company have been issued 
fraudulently, a bo'iiafide purchaser of these shares in the 
market before any bill has been filed to impeach the trans- 
action, is entitled, on a winding-up of the company, not- 
withstanding the fraud, and notwithstanding that he 
bought the shares at a very great discount, to prove on 
equal terms with the other shareholders of the company 
who bought their shares at par ; but this privilege does 
not extend to any person who purchased his shares after 
the filing of the bill, unless his vendor was a band fide 
holder of the shares before bill filed, and the onus of 
proof that such was the case is upon him (m). 



FRAUD UPON THE MORTMAIN LAWS. 

The court will relieve against a fraud on the Mortmain 
laws. The statute 9 Geo. 2, cannot be evaded by a secret 
trust, and the heir may compel the devisee to disclose any 
promise which he may have made to the testator to devote 
the land to charity (ti) ; and such promise, if denied by the 
devisee, may be proved by evidence aliunde (o). The trust, 

(Q Slater's Case, 36 Beav. 393. 608; Muddesion v. Brown, 6 Ves. 

See Ex jparte Oaratin, 10 W. E. 62; Sticklandy.Aldridge, 9 Ves. 

457. 616; Fainey. Hull, 18 Ves. 475. 

{m) Barruxrdy, Bagshaw, \^. {p) Edwards y. Pike, 1 Ed. 

& M. 69. 267, 1 Cox 17. 

(n) Boson v. Statham, 1 Ed. 
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Chap. L by whatever means established, invalidates the devise. 

'— This doctrine evidently assumes that the trust, if legal, 

would have been binding on the conscience of, and might 
have been enforced against, the devisee ; and this ground 
failing, the rule does not apply : as where a testator, after 
devising lands by a will duly attested, declares a trust in 
favour of a charity by an unattested paper or by parol, 
the Sta>tute law, which affords to the devisee a valid 
defence against any claim on the part of the charity, of 
course equally defends him against the claim of the heir, 
founded on the charitable trust Q>). The case would be 
different, however, if the devisee had prevailed on the 
testator to give him the estate absolutely under an assur- 
ance that the unattested paper was a sufficient declaration 
of trust for the charity (g), or under a promise that if the 
estate were devised to him he would perform the trust (r). 



FEAUDS ON THE LAW OP FOEFEITUEE. 

A court of equity will relieve against frauds on the law 
of forfeiture. 

The Crown coming in on the foot of an attainder h&s all 
the rights of the party forfeiting, and has the same equity 
to be relieved against conveyances on the groimd of fraud 
as he would have. The Crown, on a forfeiture, takes the 
estate subject to all charges and incumbrances which 
would have bound the party forfeiting, and is bound, too, 
thereby, where there is no fraud, in respect of the Crown. 
If, however, the attainted party has voluntarily and de- 

{p) Adltngton v. Canriy 3 Atk. Atk. 152. 

141; cit. 9 Ves. 619; WcUlgravey, (r) BusaeU v. Jackson, 10 Ha, 

Tebhs, 2 K. & J. 313 ; Lomax v. 204. See Jarxnan on Wills, 

Bipley, 3 Sm. & G. 48. vol. i. p. 213. 

{q) See AdJivf/Um v. Cann, 3 
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signedly made a grant or conveyance to encumber his Chap. I. 

estate, with a view to high treason, the Crown, and those 

taking from it, would have a right to dispute that demand 
and be delivered therefrom as fraudulent (s). 

If a man gives an estate to A. and his heirs, but in case 
he commits high treason, over to another, this is a void 
limitation, because it is an invasion of the laws of for- 
feiture (Q. So also a man may substitute another legatee 
or executor, if the first should die during the life of the 
testator, but he cannot extend it beyond the term of his 
own life (u). 



PKAUD UPON THE BANKEUPT LAWa 

The principle of the Bankrupt laws being the equal dis- 
tribution of the property and eflFects of a bankrupt among 
his creditors («), acts which are done with the object of pre- 
venting an equal distribution of the property and eflfects of 
a bankrupt among his creditors are fraudulent within the 
meaning of those laws (y). The assignment, accordingly, 
by a man of the whole of his estate and effects, or of the 
whole with a colourable exception of part only, under such 
circumstances as necessarily to defeat or delay his creditors, 
is a fraud within the meaning of those laws, although there 
be no actual moral fraud (z). An exception, however, has 



(«) Duke of Bedford v. Coke, 2 
Ves. 115. 

(0 Carie v. CarU, 3 Atk. 180 ; 
Amb. 32. 

(m) lb. 

(x) Woraley v. De MoHos, 1 
Burr. 476; WoodhoiLaey. Murray, 
L. E. 2 a B. 637. 

(y) Toung v. Wauid, 8 Exch. 
234. 

(z) Hooper v. Smith, 1 W. Bl. 



441 ; Siehert v. SpooTier, 1 M. & 
W. 715 ; Stanger v. WUkina, 19 
Beav. 626; Smith v. Cannan, 2 
E, & B. 35 ; Ex parte Bland, 6 
D. M. & G. 767; Graham v. 
Chapman, 12 0. B. 85 ; Leake v. 
Tou7ig, 5 E. & B. 965 ; Smith v. 
TimTne, 1 H. & 0. 856; Toung 
V. Fletcher, 3 H. & 0. 742; 
Woodhouse v. Murray, L. E. 2 Q. 
B. 637. 
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Cb»p- 1, been grafted on the general principle. The assignment by 

'—^ a trader of his property and effects for a present advance of 

money is not necessarily a fraud on the Bankrupt laws, 
though the whole of his stock, present and future, is in- 
cluded in the conveyance. If the conveyance be made 
bond fide for the purpose of enabling him to carry on his 
business, it cannot be called a fraudulent act as tending to 
defeat or delay creditors (a), although the property or 
effects have been sold or pledged for a sum less than their 
value. The assignment by a trader of all his property and 
effects for a present advance of part of their value is not 
necessarily a fraud on creditors under the Bankrupt laws. 
The advance may be the means of enabling him to go on 
with his trade, and so the transaction maybe beneficial for 
the creditors. A bond fide sale of goods in a season of 
pressure by a trader for whatever ready money can be 
obtained is valid, though the price be small The pro- 
portion which the sum raised bears to the value of the pro- 
perty sold or pledged, is a circumstance to be considered 
in determining whether the transaction is Jxyad fide or 
not, but is not conclusive that it is fraudulent (6). It is 
for the court or the jury to say whether, under all the cir- 
cumstances of the case, the effect of the assignment is to 
delay or defeat creditors (c). If there was in the minds of 
the parties the sinister object of defeating or delaying 
creditors, the advance of even a substantial part of the 
value of the property at the time of the assignment would 
not make the transaction valid. But the court will not 
hold that a deed conveying property in consideration of 

(a) BittUstone v. Coohey 6 E. & BittlesUme v. Cookt^ 6 E. & B. 

B. 307 ; Bell v. Simpwn, 2 H. & 307, 309 ; PenndL v. Beynolds, 

N. 410. See Ex parte Wensley, 11 0. B. N. S. 709 ; ShrubsoU v. 

1 D. J. & S. 281 ; Mercer v. SuMamSj 16 0. B. N. S. 453. 

Feterwmt L. B. 3 Exch. 104. (c) lb. Woodhawe v* Murray^ 

{h) Lee v. Hari, 11 Exch. 880; L. B. 2 Q. B. 637. 
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a present advance which bears a substantial proportion to C^p- ^^ 

the value of the property, is invalid, unless it is satisfied '— 

that there exists an intention to defeat or delay, and con- 
sequently to defraud creditors ; and that object must be 
the object not only of the bankrupt but also of the party 
who is dealing with him. A person dealing bond fide with 
the bankrupt would be safe. Unless he knows, or, from 
the very nature of the transaction, must be taken neces- 
sarily to have known, that the object was to defeat or delay 
creditors, the deed cannot be impeached (cZ). A convey- 
ance by a trader of all his property was held fraudulent 
upon creditors within the meaning of the bankruptcy laws, 
even though made in consideration of marriage, it being 
shown that the wife was cognisant of the embarrassed con- 
dition of the husband's affairs (e). 

There are authorities to show that when a conveyance 
is made by a trader of all his property and effects, and the 
conveyance is made in part for a bygone or pre-existing 
debt, the transaction is a fraud upon creditors within the 
meaning of the Bankrupt laws, upon the principle that in 
such case the trader does not get an equivalent (/). But 
according to other authorities, the fact that the considera- 
tion for which the conveyance may be made is in part an 
old or pre-existing debt, is not pei' se a fraud upon credi- 
tors within the meaning of those laws, though the effect 
may be to stop the business of the trader (g). The assign- 
ment by a man of all his property with a view to release 
and relieve the property from the charges already laid on 

{d) PenneU v. Reynolds, 11 C. 0. B. 85; Smith v. Cannan, 2 E. 

B. N. S. 722 ; Fraser v. Levy, 6 & B. 35 ; Lacon v. Liffen, 32 L. 

H. & N. 16. See Ite Cdemere, J. Ch. 316; Oriental Banking 

L. E. 1 Ch. App. 128. Co, v. Coleman, 3 Giff. 11 ; Good- 

(e) Colomhine v. Penhall, 1 Sm. ricke v. Taylor, 2 D. J. & S. 135. 

& G. 228. (g) Belly. Simpnon, 2 H: & N. 

(/) Graham v. Chapman, 12 410. 
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^P- J- it, and not to pay a past debt only, is valid Qi). So also 

an assignment by a man of the whole of his property in 

consideration of a bill of exchange being taken up, is not 
an "act of bankruptcy (i). Nor is the assignment by a 
trader of all his property as security for an advance of 
money, which he afterwards applies in payment of existing 
debts, nece&sarily fraudulent within the meaning of the 
Bankrupt laws. In order to make such an assignment 
fraudulent, the lender must be aware that the borrower's 
object was to defeat or delay his creditors (k). 

An assignment by a man, not of the whole of his pro- 
perty and effects, but of his property and effects, with a 
real and substantial exception, is not a fraud within the 
meaning of the Bankrupt laws (Z). But the deed is in- 
valid, although a substantial part of the property and 
effects of the assignor be not comprised in it, if the neces- 
sary consequence of it be to cause insolvency, or to defeat 
and delay creditors (m). The rule applies with peculiar 
force, if the fact of his embarrassed circumstances be 
known, or must be necessarily taken to be known, by the 
assignee (n). 

Objections, however, to an assignment or other trans- 
action, as being in fraud of the Bankrupt laws, are 
removed if it is foimded on a legal obligation entered 
into bond fde for a good and valid consideration* Any 



{h) Whitmore v. Claridge, 33 
L. J. Q. B. 87. 

(i) Mercer v. PetersoUy L. E. 3 
Exch. 104. 

^k) Be Colemere, L. E. 1 Ch. 
App. 128. 

(Q PenneU v. Reynolds^ 11 0. 
B. N. 8. 709 ; Smith v. Timms, 
1 H. & 0. 849. 

(w) Stanger v. WUkins, 19 
Beay. 626; Smith v. Cannan^ 2 



E. & B. 45; Ex parU Bland, 6 
D. M. & G. 757; Graham v. 
Chapman, 12 C. B. 103; HoUy. 
AUnutt, 18 0. B. 526 ; Toung v. 
Waud, 8 Exch. 221; Ex parte 
WensUy, 1 D. J. & S. 281 ; Good- 
ricke v. Taylor, 2 D. J. & S. 135, 
(n) Ex parte Bailey, 3 D. M. & 
G. 546 ; Young v. Fletcher, 3 H. 
& 0. 732. See LeaJee v. Yoimg^ 
5 E. & B. 965. 
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legal obligation which would render an assignment nnim- ChAp. I. 
peachable, if made when the obligation was first incurred, 



will protect it if made afterwards (o). Where money was 
lent on a verbal promise to give security, and a deed was 
executed two days before bankruptcy purporting to be an 
absolute assignment to the creditor of the equity of 
redemption in some property, it was held that the promise 
was sufficient to support the deed (p). So, also, where a 
marriage is solemnised upon the faith of a former bond 
fide contract of marriage, it seems the settlement will be 
maintained, even though at the time of the solemnization 
the husband may be insolvent within the knowledge of 
the wife, if such knowledge is not shown to have existed 
at the time of the contract (5), provided no act of bank- 
ruptcy has been actually committed at the date of the 
marriage with the knowledge of the wife (r). 

Any legal obligation presently to assign which is not of 
the assignor's own creation will excuse an assignment so 
far that it shall not be fraudulent within the meaning of 
the Bankrupt laws(«). If the obligation be his own 
creation, as if incurred by his own contract, or upon his 
undertaking, then the limitation must be added that 
it is such an obligation as he might without fraud have 
incurred (f). 

A debtor may at common law give one oreditor a pre- Fraudulent 
ference over another (u) : but there is fraud against the ^ ^^' 
Bankrupt laws, if a man in contemplation of bankruptcy 
gives one creditor a preference over another. In order to 

(0) HanHs v. BuJeeH, 4 H. & AaZZ, 18in.&G.228,«tt2>m,p,147. 

N. 1. (») Payne v. Hornby, 25 Beav. 

(jp) Morris v. Venahles, 16 W. 280. 

E, 2. (0 ffiOton V. Cruttwea, 1 E. & 

(j) FroMT V. Thxmipwn, 5 Jur. B. 16. 

N. 8. 669, 4 D. & J. 669. (u) Supra, pp. 164, 165. 

(r) lb. See ColoTnbine v. Pen- 



224 FRAUDULENT PREFERENCE. 

Chap. I. constitute a fraudulent preference, the transaction must 
Sect 5. . 
not only be in contemplation of bankruptcy, but it must 

be purely voluntary (x). If the circumstances of the 
party who makes the payment or executes the assign- 
ment, are at the time of the payment, or of the execution 
of the assignment, to his knowledge in such a situation, 
that he must reasonably expect bankruptcy to be the 
necessary consequence of his act, the payment or the 
assignment must be taken to have been made in contem- 
plation of banki-uptcy (y). There is fraudulent prefer- 
ence, if the intent be to give preference in the event of 
bankruptcy (z). 

It was formerly supposed that, in order to prevent a 
transaction being void as a fraudulent preference, it was 
necessary to show something like coercion or pressure on 
the part of the creditor, and a reluctant yielding by the 
debtor ; but the only question in cases of the sort is 
whether the act is voluntary on the part of the debtor. 
Pressure is not necessary to prevent a payment or assign- 
ment fi'om being a fraudulent preference. It is sufficient 
that the payment or assignment is not the spontaneous 
act of the debtor (a). If the payment or assignment ori- 
ginates with, or is simply by the act and will of the debtor, 
there is a fraudulent preference ; but, if the creditor de- 
mands payment, pressure is not necessary on his part to 
take it out of the class of voluntary acts. A mere bond 
fide demand by the creditor, without any pressure, is 
sufficient to support a payment or transaction made in 

(jr) Broivn v. Kempton, 19 L. D. & J. 24 ; Ex parte Wendey^ 1 

J. 0. P. 170; Shrubsole v. Sus- D. J. & S. 281. 

sartis, 16 0. B. N. S. 459. (z) Brown v. Kempfan, 19 L. 

(y) Oibbi7is v. PhiUipa, 7 B. & J. C. P. 169. 

C. 529 ; Fhoh v. JoneSy 4 Bing. (a) Johnson v. FesemeyeTy 3 

20 ; Aldred v. Constable, 4 Q. B. D. & J. 24. 
674; Johnson v. Fesemeyer, 3 
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consequence (6). A request by a surety that the money Cbap. !» 

Scot* o* 

for the payment of which he is ultimately responsible 

may be paid over by the debtor to the creditor, prevents 
such payment by the debtor from being a voluntary 
payment, just as much as a request by the debtor him^ 
self(c). 

It is not, however, enough to remove the objection of 
fraudulent preference, that a demand for payment should 
be made. It must appear that the demand operated on 
the mind of the debtor in inducing him to make the 
payment (d). A demand for payment will not of itself 
legalise the payment, if the debtor was uninfluenced thereby 
and the payment was made voluntarily by the debtor, and 
with a view to prejudice his other creditors (e). 

Other circumstances, besides a demand for payment on 
the part of the creditor, may rebut the presumption of 
fraudulent preference on the part of the debtor. Although 
the transaction is apparently voluntary, if the effect of the 
evidence is to show that the desire to give a fraudulent 
preference was not the motive operating on the debtor in 
handing over his assets to the particular debtor, the 
transaction is valid (/). If the debtor, though he was 
aware that bankruptcy was unavoidable, and though no 
application was made for payment, has paid the debt 
simply in discharge of an obligation he had entered into 
to pay it on a given day, without any view of giving a 
preference to the particular creditor at the expense of the 

(5) Mogg v. BaJcer, 4 M. & W. {d) Cook v. Pritchard, 6 So. N. 

348; Strachan v. Barton^ 11 R. 34 ; 5roi£m v. ^emjj^on, 19 L. 

Exdi. 647 ; Brown v. Kempton^ J. 0. P. 169. 

19 L. J. 0. P. 170; Johnson (c) Cook v. Bogers, 7 Bing. 

V. Fesemeyer, 3 D. & J. 24; 438. 

Edwards v. OJyn, 2 El. & El. 43. (/) BUU v. Smith, 6 B. & S. 

(c) Edwwrds v. Olyriy 2 El. & 321. 
El. 47. 
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Grant de« 
feasible on 
bank- 
raptcy. 



Chap. L ^QQ^^ the payment would not be a firaudulent performance 

within the meaning of the Bankrupt laws (g). 

The knowledge of the creditor preferred, or his privity 
to the circumstances, is not to be taken into consideration 
in estimating whether a transaction is, or is not, a 
fraudulent preference. If it appear that a demand was 
made by the creditor, it is immaterial that he may have 
been aware of the insolvency of the debtor (A). 

If property be granted to a man defeasible on his bank- 
ruptcy, the grant is good, if made by a person other than 
the bankrupt, and if the condition is express (i). But the 
law is clearly settled that no man possessed of property 
can reserve that property to himself, until he shall become 
bankrupt, and then provide that in the event of bank- 
ruptcy it shall pass to another, and not to his creditors (k), 
A covenant or bond by a man to pay monies upon 
the contingency of his bankruptcy, even though given 
in consideration of marriage, is a fraud upon the Bank- 
rupt laws and cannot be upheld (t), except as fai* as the 
value of the wife's fortune may extend (m). If the court 
can find a definite sum which can be appropriated as the 
wife's property, the covenant will to that extent be sup- 



(g) lb. Huni v. Mcrtimer^ 10 
B. & 0. 44. 

{h) Davison Y. Bohinscm, 3 Jur. 
N. 8. 791. 

(i) Boe V. OaUiers, 2 T. B. 
133; Doe v. Bevan, 3 M. & S. 
353 ; Dommett v. Bedford, 3 Ves. 
149, 6 T. E. 684 ; Seymour v. 
Xwcflw, 29 L. J. Oh. 841 ; Ori/- 
fith and Hdm, Bank. 277. 

(Aj) ffiginbotham v. Holme, 19 
Ves. 88; Higginaon v. Edltfy 1 
Ba. & Be. 255; BeCawy's Trusts, 
4 It. Oh. 247; WhUmore v. 



Mason, 2 J. & H. 212.' See 
Holmes y. Fenney, S K. A J. 
102. 

(Q Ex parte Hill, 1 Oox, 300 ; 
Ex parte Cooke, 8 Ves. 353; Ex 
parte Murphy, 1 Sch. & Lef. 48; 
Higmbotham v. Holme, 19 Vee. 
88 ; Higginson v. Edly, 1 Ba. & 
Be. 255. 

(m) Higginson v. Kelly, 1 Ba. 
& Be. 255 ; Lester v. Garland, 5 
Sim. 205 ; Whiimore v. Mason, 2 
J. & H. 204. 
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ported (n). The fortune of a wife may be settled on her ^P- !• 
husband till he shall become bankrupt, or make a compo '—^ 



sition with his creditors, and then to her separate use (o). 

Assignments by a trader of all his property and effects fo™J^^ 
in trust for all his creditors were under the old Bankrupt tors, &c. 
laws held void (p) ; but they were protected to a certain 
degree, and under certain conditions, by the Bankruptcy 
Act, 1849 (g), and are still further protected by the Bank- 
ruptcy Act, 1861 (r). By the 192nd section of the latter 
Act, trust deeds for the benefit of creditors, composition 
and inspectorship deeds are binding on all the ci'editors 
of a certain debtor, if certain specified conditions are com-, 
plied witL The power, however, given by the clause Powers un- 
enabling the majority of creditors to bind the non-assent- section of 
ing minority, must be exercised bond fide for the benefit ^^^^^ 
of all the creditors. It is necessaiy, in order to make a ?8^i» ^^^ 

be ezer- 

deed of this description binding, that it should be free clsed bon& 
from all taint of fraud. If there is a fraudulent bargain 
for the benefit of some creditors, or if the majority of 
creditors are induced by friendly feelings towards the 
debtor to accept a composition greatly disproportioned to 
the assets, the court will hold the deed not binding on the 
non-assenting creditors. But if the assenting majority 
appear to have exercised their discretion bond fide for 
the benefit of the creditors, the court will not review 
the q^icmtum of the composition («). There is fraud 
upon the clause, if a man having no assets professes to 
assign all his property to fictitious creditors (t). 

(n) lb. (q) lb. 987. 

(o) Lester v. OarJand, 5 Sim. (r) lb. 1002. 

222; SJiarpy, Coster att, 20 Be&y. (a) Ex parte Cowen^ L. B. 2 

470. Ch. App. 663. 

\(p) OriffUh and Holm. (mBank. {t) Be Clmn, 12 W. B. 1093. 
120. 

q2 
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Chap. L 
Sect 5. 



FRAUD UPON RESTBAININa STATUTES, ETC. 

In addition to those already enumerated, there are 
other frauds upon Statutes or Acts of Parliament, against 
which relief may be had in equity : such as, fraud upon 
the Restraining Statutes (u) ; fraud upon the Registry 
Acts(ic) 7 fraud upon a private Act of Parliament (y) ; and 
fraud on the Revenue laws {z). 



FRAUD IN AWAJRDS. 



Courts of equity have from a very early period had 
jurisdiction to set aside awards on the ground of fraud {a), 
and still entertain the jurisdiction, except where it is 
excluded by statute (6). 

In cases where the submission to arbitration was by 
agreement between the parties, the only mode of obtain- 
ing relief formerly against an award which had been 
obtained under circumstances of fraud and corruption on 
the part of the arbitrator, was by bill in equity. But if 
the agreement or submission to arbitration be in writing, 
and contain a proviso that it may be made a rule of court, 
the case is now governed by stat 9 & 10 ,Will. 3, c. 15, 
and the jurisdiction of equity is excluded (c). A court of 
equity has no jurisdiction, even on the ground of fr^ud, if 



(m) Bean and Chapter of TFi'ncf- 
Bor V. Penviny Moor. 789. 

(aj) Curtis v. Perry, 6 Ves. 
739; Osbomey. Williamis, 18 Ves. 
379; Battersby v. Smyth, 3 Madd. 
110. 

(y) Howardy, Earl of Shrews^ 
hury, L. E. 2 Ch. App. 772. 

(z) Evans v. Itichardson, 3 
Mer. 469. 



(a) QreenhUl v. Church, 3 Rep. 
Oh. 49; Brown Y, Brown, 1 Vem. 
156 ; Earl v. Stocker, 2 Vem. 251 ; 
Burton v. Knight, ib. 514. 

(6) Smith V. Whitmcre, 1 H. 
& M. 576, 2 D. J. & S. 297. 

(c) Heming v. Swinertan, 2 
Ph. 79 ; SmUh v . Whiimore, 1 H. 
& M. 576, 2 D. J. & S. 297. 
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a sabmission has been made a rule of a court of common 9**P* h 
law under the statute (a). 

If there be a proviso in the agreement or submission to 
arbitration enabling the parties to make it a rule of courts 
it is immaterial that it may not have been actually made 
a rule of court until after the award has been made, or 
until after bill filed (e). The Court of CSbancery is one of 
the courts of record invested with summary jurisdiction 
under the statute (/). If there was no proviso in the 
agreement or submission to arbitration enabling the 
parties to make it a rule of court, the jurisdiction was, 
until a recent period, exclusive in equity (g). But by the 
seventeenth clause of the Common Law Procedure Act, 
17 & 18 Vict. c. 125, it is declai'ed that every agreement 
or submission to arbitration by consent, whether by deed 
or instrument in writing, may be made a rule of a court 
of common law, unless a contrary intention appeai-s. The 
mere existence, however, of a power to make an agree- 
ment or submission to arbitration a rule of court is not 
tantamount to an agreement that it shall be made so, 
nor does it of itself, and independently of agreement, 
exclude the ordinary jurisdiction of the court (h). If 
there be no proviso that it may be made a rule of court, 
it does not become a rule of court under the Common 
Law Procedurer Act, unless it be actually made a rule of 
court (i). 

Before the statute 9 & 10 Will 3, c. 15, courts of law 
were in the practice, upon consent of parties, of referring 

(d) Aunol V. 8mUh, T. & B. Ph. 79. 

121 ; DawKm v. Sadler, 1 Sim. & {g) v. MiUs, 17 Ves. 419; 

St. 537. Goodman v. Bayers, 2 J. & W 

(e) NichoU V. Roe, 3 M. & K. 249. 

439 ; Heming v. Smnerton, 2 Ph. (A) Smith v. JVhitmore, 2 D. 

79. J. & S. 308 ; per Turner, L. J. 

(/) Heming v. Swinerton, 2 (*) lb. 
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Chap. L causes to arbitration, either by rule of court, or by order 

of a judge, or at nisi prius, and of making the submission 

at the same time a rule of court. In such cases courts 
of equity exercised a concurrent jurisdiction over the 
award made upon the reference with courts of law, and 
the statute of William does not appear to have interfered 
with the jurisdiction (k). Nor has the jurisdiction been 
excluded by the enlarged powers conferred on courts of 
common law by the Common Law Procedure Act, 17 & 
18 Vict. c. 125 (I). It is, however, the rule of the court 
not to interfere with an award made under a reference 
at law, unless there be something in the circumstances 
of the case to show or to make it appear that a court of 
law has not full power and jurisdiction to grant full and 
adequate relief The fact that a court of common law 
has a power of remitting the award for reconsideration, 
has weight with the court of chancery when called upon 
to interfere (m). 

There is fraud in an award, if it be obtained through 
corruption or partiality on the part of the arbitrator (n). 
In a case where arbitrators had, either by force or firaud, 
excluded a co-arbitrator, or either of the parties, from 
their meetings, it was held to furnish such a presumption 
of corruption as to be a sufficient ground for setting aside 
the award (o). So, also, it is against good faith for a 
person appointed arbitrator to consider himself as agent 

(k) Lord Lonsdale v. LUtledaJe^ Beav. 423 ; Harding v. Wickham, 

2 Ves. Jr. 461 ; NkhoU v. Chalie, 2 J. & H. 676. 

14 Ves. 267 ; NicholU v. Boe, 3 (n) Lord Lonsdale v. ZtttZc- 

M. & K. 439 ; Chuck v. Oremer, dale, 2 Ves. Jr. 463 ; Lingood v. 

2 Ph. 477 ; Harding v. Wick- Croucher, 2 Atk. 396. 

ham, 2 J. & H. 676. (o) Burton v. Knight, 2 Vem. 

{J) Sb. 3—16. 614. See Haigh v. Haigh, 3 D. 

(m) LondoTiderry andEnniskiU P. & J. 169. 
Im Railway Co. v. Leishman, 12 
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of the peTBon appointing him (p), or to huy up the un- ^jy- J- 

sustained claims of any of the parties to the reference (q), 

So, also, there is fraud, if the award has been obtained 
by fraud or concealment of material circumstances on 
the part of one of the parties, so as to mislead the 
arbiti'ator. If either party be guilty of fraudulent con- 
cealment of matters which he ought to have declared^ 
or if he wilfully mislead or deceive the arbitrator, the 
award may be set aside (?'). An award will not, however, 
be set aside on the ground that the arbitrator has been 
misled by the evidence of a witness who might have 
been cross-examined (s). There is also fraud to set aside 
an award, if the award be obtained by undue means ; a£i, 
for instance, if the witnesses have been examined in the 
absence of the parties (f) ; or if the award has been 
made clandestinely without hearing each party (u) ; or if 
the award has been made by one arbitrator apart from 
the others {x) ; or if interviews have taten place between 
the arbitrator and one party in the absence of the others 
(y). So, also, the existence of any grouud calculated to 
bias the mind of the arbitrator, unknown to either of the 
parties, is sufficient for the interference of the court 
(z) ; or if one of the parties has not been allowed a 
proper opportunity of discussing his case (a). If inter- 



{p) Calcrafty, Roebuck^ 1 Ves. 
Jr. 226. 

{q) Blennerhoitet v. Bay^ 2 
Ba. & Be. 116. 

(r) South Sea Co, v. Bump' 
tUad, Vin. Ab. Arbitr. (1 a.) 39, 

2 Eq. Ga. Ab. 80 ; Ivesy. Medoalfe, 
1 Atk. 64 ; Oartnde v. Gartnde, 

3 Anst. 735. 

(«) FUmoreY. Hood, 8 Scott, 180. 

(t) Be Plewe v. Middletm, 6 Q. 

B. 845. See Haigh v. Eaigh, 3 



D. F. &J. 159. 

(tt) I'oea V. MedccUfey 1 Atk. 64 ; 
Harding v. Wichham, 2 J. & H. 
676. See Smith v. WhitTnore, 1 
H. & M. 576. 

(ac) Be Plewa v. Middleton, 6 Q. 
B. 852. 

(y) Harvey v. Shelton, 7 Beav. 
455. 

(z) Kemp V. Boee, 1 Giff. 258. 

(a) Spettigue v. Carpenter, 3 P. 
Wms. 361. 
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giap. L views have taken place between the arbitrator and one 

Sect 5. . . '^ 

of the parties in the absence of the other, similar mis- 
conduct on the part of the person applying will not 
prevent the court from setting aside the awards for the 
matter concerns the due administration of justice (6). 

Equity will not give relief against an award, if the 
conduct of the party making the application has been 
such as to destroy his right to resort to the court for 
relief (c). An agreement for reference, accordingly, cannot 
be set aside as obtained by undue pressure, if the party 
objecting has attended the refei*ence, and taken the 
chance of an award in his favour (c^. • Nor can relief be 
had against an award when there has been any laches 
on the part of the person making the application (e). 
Similar misconduct, however, to that complained of on 
the part of the person making the application, will not 
prevent the court from setting aside an award, if the 
award has been obtained by undue means (/). 



FRAUD IN JUDGMENTS. 

A judgment or decree obtained by fraud upon a court, 
binds not such court or any other, and its nullity upon 
this ground, though it has not been set aside or reversed, 
may be alleged in a collateral proceeding (gr), " Fraud/' said 



(6) Harvey v. Shetton^ 7 Beav. 
465. 

(c) Smith V. Whitmore, 1 H. & 
M. 676, 2 D. J. & S. 297. 

{d) Ormea v. Beadd, 2 Giff. 
166, 2 D. F. & J. 333 ; Ex parte 
Wyld, 2 D. F. & J. 642. 

(e) Jone8 v. Bennett, 1 Bro. P. 
0. 628. See £ads v. Williama, 
4 D. M. & Or. 674 ; Nichols v. 



Hancock, 7 D. M. & G. 300. 

(/) Harvey Y, SheUan, 7 Beav. 
466. 

{g) PhUippson v. Lord Egrc" 
mont, 6 Q. B. 682 ; Lard Bandon 
V. Becher, 3 CI. & Fin. 610 ; Shed- 
den V. Patrick, 1 Macq. 636; 
Beg. V. Saddlers Co., 10 H. L. 
431, per Willes, J. 8ee Tammey 
V. White, 4 H. L. 313. 
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De Grey, C. J., " is an extrinsic, collateral act, which vitiates Chap. I. 

the most solemn proceedings of courts of justice. Lord 

Coke says it avoids all judicial acts, ecclesiastical and 
temporal" (^). In applying this rule, it matters not 
whether the judgment impugned has been pronounced 
by an inferior or by the highest court of judicature in 
the realm, but in all cases alike it is competent for every 
court, whether superior or inferior, to treat as a nullity 
any judgment which can be clearly shown to have been 
obtained by manifest fraud (i). Whether an innocent 
party would be allowed to prove in one court that a 
judgment against him in another court was obtained by 
fraud, is a question not equally clear, as it would be in 
his power to apply directly to the court which pronounced 
it to vacate it (k). But however this point may be 
ultimately determined, thus much is evident, that a guilty 
party would not be permitted to defeat a judgment by 
showing that in obtaining it he had practised an im* 
position on the court, for it would be an outrage on 
justice and common ^ense, if a person could thus avoid 
the consequences of his own fi'audulent conduct (Q. 



FEATH) UPON THE CROWN. 
A conveyance executed in fraud of proceedings under 



(h) Rex V. Dwhtss of King- 
Oon, 20 How. St. Tr. 644, 2 
Smith, L. C. 687. See Brown- 
sword V. Edwards^ 2 Ves. 246; 
Meddowcroft v. Hugttenin, 4 Moo. 
P. 0. 386; Perry v. Meddotv- 
croft f 10 Beav. 122 ; Harrison v. 
Mayor, cfec, of Southamptony 4 
D. M. & G. 137. 

(t) 8hedden.Y, Patrick, 1 Macq. 
535. 



{k) Prudham v. PhUippB, 2 
Ambl. 763 ; 20 How. St. Tr, 
479, 481; Hex v. Duchess of 
Kingston, 20 How. St. Tr. 
544. 

{V) Prudham v. Philipps, 2 
Amb. 763, 20 How. St. Tr..479; 
Doe V. Boherts, 2 B. & Aid. 367 ; 
Bessey v. Windham, 6 Q. B. 
166. 
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^ap. L an outlawry, is a fraud upon the Crown, and will be set 
aside (m). 



FRAUD UPON COUETS OP COMPETENT JURISDICTION. 

A court of equity will give assistance to enforce the 
judgments, decrees, or sentences of other courts of com- 
petent and lawful civil jurisdiction, when the execution 
of such judgments, decrees, and sentences is defeated 
or obstructed by fraudulent contrivances {n), 

A voluntary settlement, accordingly, of real and personal 
estate, made by a man who was defendant in a suit in 
the Ecclesiastical Court, with the intent of withdrawing 
his property from the process of that court, was set 
aside (o). Although the deed may have been executed 
before any right was declared, or any order for payment 
of money was made, yet if it appear that the deed was 
executed for the purpose of defeating the right which 
the defendant knew the plaintiff was entitled to establish, 
it will be considered to have been executed mth the view 
and intention of defrauding him (p). 



FRAUD UPON THE LEGISLATURE. 

In VavjxhaU Bridge Co, v. Earl Spencer (q), it was held 
that an agreement between a landowner and a company, 
that, in the event of his not opposing an application to 
Parliament, the landowner should receive a sum of money, 
is a fraud upon the legislature if concealed from Parlia- 
ment, and is therefore void upon grounds of public 
policy. But the principle upon which that case was 

(m) AU.'Gen. v. Eickards, 1 (o) lb. 1 D. M. & G. 600. 

Ph. 383. (i>) lb. 

{n)Blenkin8oppY.Blenkirmjfp, (q) 2 Madd. 366; S. C. Jac 

12 Boav. 586. 64. 
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founded is open to much question. The better opinion ^^-^ 

would seem to be, that there is no firaud upon the legis 

lature unless the agreement is one which the parties are 
bound to communicate. There may be cases in which 
an agreement of the sort should be communicated to the 
legislature, but there can be no doubt that in ordinary 
cases it is open to parties to enter into such an agree- 
ment, and that there is no obligation incumbent on them 
to communicate it to the legislature (r). The question 
whether such an agreement is binding on the Company 
after incorporation, is a very different one. 



SECTION VI.-.HOW THE RIGHT TO IMPEACH A TRANSAC- 
TION ON THE GEOUND OF FEAUD MAY BE LOST. 

Transactions, although impeachable in equity at the time 
of inception, and for some time afterwards, on the ground 
of fraud, may become unimpeachable by a subsequent 
confirmation, by acquiescence, or by the mere lapse of 
time. 

CONFIRMATION. 

In order that an act may have any effect or validity as 
a confirmation, it must clearly appear that the party con- 
firming was fully apprised of his right to impeach the 
transactioD, and acted freely, deliberately, and advisedly, 
with the intention of confirming a transaction which he 
knew, or might, or ought with reasonable or proper dili- 
gence to, have known to be impeachable. If his right to 
impeach the transaction be concealed from him, or a free 

(r) Simpson v. Lord Hoivden, as to fraud in obtaining a local 

10 A. & E. 793, 9 CI. & Fin. 61 ; Act of Farliament, Mangka v. 

Taylor v. Chkhetier^ cf-c, Rail- Grand Dock CoHiery Co., 10 Sim. 

ti;ay 0>., L. B. 2 Exch. 356. See 519. 
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disclosure be not made to him of every circumstance which 
it is material for him to know, or if the act takes place 
under pressure or constraint^ or by the exercise of undue 
influence, or under the delusive opinion that the original 
transaction is binding on him, or if it be merely a continua- 
tion of the original transaction, the confirmation operates 
as nothing (a). Confirmation may be by will as well as 
by deed (6). If an independent legal adviser be employed, 
it will be assumed that he had satisfied himself before 
approving of the transaction, that it was for the benefit of 
his client to confirm it (c). 



The same requisites which are necessary to render 
a confirmation valid, are necessary to render a release 
valid (d). 



(a) Cann v. Cann^ I P. Wms. 
727 ; Cole v. Oibbans, 3 P. Wms. 
290; Crowe v. Ballard, 3 Bro. 
C. 0. 119, 2 Cox, 253; Chester- 
field V. Jannsen, 2 Yes. 125; 
Walker v. Symands, 3 8w. 1; 
Murray v. Palmer, 2 Sch. & Lef. 
486; Morse v. Boyal, 12 Ves. 
355; FurceU v. Macnamara, 14 
Ves. 91 ; Gowland v. i>« Faria, 
17 Ves. 20 ; Wood v. Downes, 18 
Ves. 128 ; Say v. Barwick, 1 V. 
& B. 195 ; Eoche v. CyBrien, 1 
B. & B. 338, 340 ; Dunbar v. 
Treddennick, 2 B. & B. 317; 
Molony v. L^ Estrange, Beat. 406 ; 
CockereU v. Cholmondeley, 1 E. & 
M. 425 ; Wedderbum v. Wedder- 
bum, 2 Keen, 722 ; Be Montmo- 
rency V. Devereux, 7 CL & Fin. 
188 ; Mulhallen v. Marum, 3 Dr. 
& War. 317 ; Salmon v. Cutis, 4 



Deg. & S. 132 ; Stump v. Gaby, 
2 D. M. & G. 623 ; BoberU y. 
TunstaU, 4 Ha. 257; CockeUy. 
Taylor, 15 Beav. 125 ; Waters v. 
Thorn, 22 Beav. 547 ; Savery v. 
King, 5 H. L. 627; Athenaeum 
Life Society v. Podey, 3 D. & J. 
299; Smith v. Kay, 7 H. L. 
750 ; WaU v. CockereU, 10 H. L. 
229; Potts V. Surr, 34 Beav. 
543. 

(6) Stump V. Gaby, 2 D. M. & 
G. 623. See WaUrs v. TA(»», 22 
Beay. 547. 

(c) /Sto7»« V. Pa/rker, 9 Beav. 
388 ; i>e Montmorency y. Devereux, 
7 CL & Fin. 188 ; Aspland v. 
TTo^^e, 20 Beav. 474. 

{d) Lloyd y. Attwood, 3 D. & 

J. 614 ; Spademan's Case, 34 L. 

J. Oh. 329 ; Farranlt v. ^2dficA- 

/ord, 1 D. J. & S. 119; AveUihc 
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ACQUIESCENCE. 

It is not necessary, in oi-der to render a transaction 
unimpeachable, that any positive act of confirmation or 
release should take place. It is enough, if proof can be 
given of a fixed and unbiassed determination not to im- 
peach the transaction. This may be proved, either by 
acts evidencing acquiescence, or by the mere lapse of 
time during which the transaction has been allowed to 
stand (e). 

Acquiescence or delay for a length of time after a man 
is in a situation to enforce a right, and with a full know- 
ledge of facts, is, in equity, cogent evidence of a waiver 
and abandonment of the right f/). If a voidable con- 
tract, or other transaction, is voluntarily acted on, with a 
knowledge of all the facts, in the hope that it may turn 
out to the advantage of a party who might have avoided 
it, he may not avoid it when, after abiding that event, it 
has turned out to his disadvantage {g). 

To fix acquiescence upon a party it must imequivo- 
cally appear that he knew or had notice of the fact upon 



Chap. I. 
Seot 6. 



V. MdhuUli, 2 D. J. & S. 289. 
See Salhdd v. Vernon^ 1 Eden, 
64 ; Brodenck v. Broderick, 1 P. 
W. 239 ; Cocking Y, Praity 1 Ves. 
400; Emm v. Henm, 2 Atk. 160 ; 
Pusey V. Desbouveriey 3 P. Wms. 
315 ; Steadman v. Palling , 3 Atk. 
423; Bowles v. Stuarty 1 Sch. & 
Lef. 209; O'Neill v. Hamill, 
Beat. 618 ; WilliatM v. Smith, 7 
L. J. Ch. 129 ; Wedderhurn v. 
Wedderbum, 2 Keen, 728, 4 M. 
& 0. 41 ; Millar v. Craig , 6 
Beav. 433; Stanea v. Parker, 9 
Beav. 385 ; Todd v. Wilson, ib. 
486; Lindo v. Lindo, 1 Beav. 496; 



Dt4ke of Leeds v. Amherst, 2 Ph. 
117; Thomber v. Sheard, 12 
Beav. 689; Parker v. Bloxam, 
20 Beav. 295 ; Asplandy. Watte, 
ib. 480; Eyre v. Burmester, 10 
H. L. 106 ; Skilbeck v. EiUon, 2 
L. E. Eq. 587. 

(e) Vajiderplank v. King, 8 D. 
M. & G. 133. 

{/)Duke of Leeds v. Lord Am- 
herst, 2 Ph. 117, 123; Life Asso- 
ciation of Scotland v. Siddall, 3 
D. F. & J. 73 ; Skottowe v. Wil- 
liams, ib. 535. 

{g) Ormes v. Beadd, 2 D. F. 
& J. 336, per Lord Campbell. 
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^P-^- which the alleged acquiescence is founded, and to which 

it refers {h). Acquiescence imports and is founded on 

knowledge. A recognition resulting from ignorance of a 
material fact goes for nothing. The question as to acqui- 
escence cannot arise unless the party against whom it is 
set up was aware of his rights. A man cannot be gaid 
to acquiesce in what he does not know, nor can he be 
bound by acquiescence unless he is fully apprised as to 
his rights and all the material facts and circumstances of 
the case (i). 

Nor, indeed, is a recognition of avail which assumes the 
validity of a transaction, if the question as to its validity 
does not appear to have come before the parties (k). The 
mere fact that a man may have heard unfavourable 
rumours, and conceived suspicions, is not enough to fix 
him with acquiescence (t). The proof of knowledge lies 
on the party who alleges acquiescence, and sets it up as 
a defence (m). If the transaction has taken place under 



{h) BandaU v. ErringUmy 10 
Yes. 428; Spackman'a Case, 34 
L. J. Ch. 321, 326 ; Stanhope's 
Case, L. B. 1 Ch. App. 161; 
Stewards Case, L. B. 1 Oh. App. 
514. 

(t) BandaU v. ErrinffUm, 10 
Yes. 426; BlennerJuiesett v. Day, 
2 B. & B. 104; ChohMmddey v. 
Clinton, 2 Mer. 361 ; Honner v. 
MorUm, 3 Buss. 65 ; Cockerell v. 
Cholmeley, TamL 435; Austin 
V. Chambers, 6 Ci. & Fin. 1 ; 
Charter v. Trevelyan, 11 Gl. & 
Fin. 714; CockeUy, Taylor, 15 
Beav. 122 ; Burrows v. Walls, 5 
D. M. & G. 233 ; Lloyd v. AU- 
wood, 3D. & J. 614 ; Savery v. 
King, 5 H. L. 627 ; Bright v. 



LegerUm, 2 D. F. & J. 617 ; Life 
Association of Scotland v. SiddaU, 
3 D. F. & J. 74; BuUock v. 
Downes, 9 H. L. 1 ; Wall v. 
Cocherdl, 10 H. L. 229; Berdoe 
V. Dawson, 34 Beav. 603 ; Vy- 
vyan v. Vyvyan, 30 Beav. 65; 
Spackman's Case, 34 L. J. Ch. 
329 ; Stewart's Case, L. B. 1 Oh. 
App. 514 ; supra, p. 85. 

{k) Honner v. Morton, 3 Buss. 
65 ; Wright v. Vanderplank, 8 D. 
M.&G.133. Qeo Bakery, Brad- 
ley, 7 D. M. t& G. 597. 

{I) Central Bailway Co. of 
Venezuela v. Kisch, L. B. 2 App. 
Oa. 112. 

(r») BenneU v. Cdley, 2 M. & 
K 225 ; Burrows y. WaUs, 5 D. 
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pressure^ or the exercise of undue influence, it must clearly <^^V' !• 

and unequivocally appear that the party against whom '- 

acquiescence is alleged was 8ui juris, and was released 
from the influence or the pressure under which he stood at 
the time of the transaction, and acted freely and advisedly 
in {(Abstaining from impeaching it. Acquiescence goes for 
nothing so long as a man continues in the same situation 
in which he was at the date of the transaction (n). But as 
soon as a man with full knowledge, or at least with suffi- 
cient notice or means of knowledge, of his rights, and of 
all the material circumstances of the case, freely and ad- 
visedly does anything which amounts to the recognition 
of a transaction, or acts in a manner inconsistent with its 
repudiation, or lies by for a considerable time, and know- 
ingly and deliberately permits another to deal with the 
property, or incur expense, under the belief that the 
transaction has been recognised, or freely and advisedly 
abstains for a considerable lapse of time from impeach- 
ing it, there is acquiescence, and the transaction, al- 
though originally impeachable, becomes unimpeachable in 
equity (o). If, for instance, a man after discovering that 



M. & G. 233 ; Life Association of 
Scotland v. SiddaU, 3 D. F. & J. 
68 ; WaU v. CockereU, 10 H. L. 
229; Spademan^ s Casey 34 L. J. 
Ch. 329. 

(n) Oowland v. De Faria, 17 
Ves. 25; Oregory v. Ortgory^ 
Coop. 201 ; Eoche v. (fBrien, 1 
B. & B. 338 ; Aylward v. Kear- 
ney , 2 B. & B. 463 ; Palmer v. 
WTieder, ib. 31 ; Honner v. Mor- 
ton, 3 Buss. 65 ; Duke of Leeds 
V. Lord Amherst y 2 Ph. 117; 
Addis V. CampbeU, 4 Beav. 401 ; 
Boherts v. TunetaU, 4 Ha. 257 ; 
Salrrumy. Cvtts, 4 Deg. & Sm. 



132; Wright v. Vanderplank, 8 
D. M. & G. 133; JEyre v. 
M'DonneUy 16 Ir. Ch. 534 ; Ber- 
doe V. Dawson, 34 Beav. 603. 

(o) Selsey v. Bhodes, 1 Bligh. 
N. S. 1 ; Bellew v. Bussdl, 1 Ba. 
& Be. 96; Blennerhassett v. 
Bay, 2 Ba. & Be. 118 ; Vigers v. 
Pike, 8 CI. & Fin. 662 ; Charter 
V. Trevelyan, 11 a. & Fin. 714; 
Champion v. Bigly, Taml. 421, 
9 L. J. Ch. N. S. 211 ; Maden v. 
Veevers, 6 Beav. 611; Nagle v. 
Bayhyr, 3 Dr. & War. 60 ; Ed- 
wards V. Meyricky 2 Ha. 76; 
Loader v. Clark, 2 Mac. & G. 
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2JJP-J- the representations in a prospectus, on the faith of which 
- he has purchased shares, are false, deals with the shares as 
owner, by instructing a broker to sell them {p), or concurs 
in the appointment of a committee of investigation into 
the afifairs of the company on behalf of the shareholdei's (q), 
there is acquiescence. So where a party, with full know- 
ledge of the misrepresentation alleged to have been made, 
by his conduct agrees to treat the transaction as binding, 
he is precluded in equity from insisting on the misrepre- 
sentation in a suit for specific performance (r). And 
where plaintiffs sought to avoid an agreement for the lease 
of a mine, on the ground of fraudulent misrepresentation 
of its value, it was held that having continued to work the 
mine after full knowledge of all the circumstances of the 
fraud, they were not entitled to relief (»). 

The equitable rule as to acquiescence applies with 
peculiar force to the case of property which is of a 
speculative character, or is subject to contingencies, and 
can only be rendered productive by a large and uncertain 
outlay (t). 



387 ; Stone v. Qodfrty, 6 D. M. 
& G. 76 ; Lyddon v. Mom^ 4 D. 
& J. 104 ; Dimsdale v. Dunsdale, 
3 Drew. 556; Farrant v. Blanch- 
ford, 1 D. J. & S. 107 ; Archhold 
Y. Scully, 9 H. L. 360. See 
Flenderleath v. Fraaer, 3 V. & B. 
174 ; Bemal v. Lord Donegal, 3 
Dow. 133; Bayne v. Ferguson, 5 
Dow. 161 ; Pearson v. Benson, 
28 Beav. 598 ; Qresley v. Mou^- 
ley, 31 L. J. Ch. 643 ; Ernest v. 
Vivian, 33 L. J. Oh. 513; Wall 
V. Cockerell, 3 D. F. & J. 742. 

(jp) Ex parte Bnggs, L. R. 1 
Eq. 483. 

(g) Laturence^a Case, L. B. 2 



Ch. App. 424. 

(r) Machryde v. Weekes, 22 
Beav. 533. 

(s) Vigers v. Pike, 8 CI. & Fin. 
562. 

{t) Norway v. Bowe, 19 Ves. 
144 ; Small v. Attwood, 6 d. & 
Fin. 232, 359; Prtmdergasit v. 
Turton, 1 Y. & C. C. C. 98, 13 
L. J. Ch. 268 ; L(meU v. Uicks, 2 
Y. & C. 46 ; Jennings v. Brough- 
ton, 6 D. M. & G. 140; Clegg v. 
Edmondson, 8 D. M. & G. 787 ; 
Clements v. Hall, 2 D. & J. 173 ; 
Orosvenor v. Sherratt, 23 Beav. 
659 ; Whalley v. Whalley, 2 D. 
F. & J. 310, 
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The representatives of a man who has acquiesced in a Chap. I. 

particular transaction, cannot be in a better position than '~ 

the man himself (u). 

So, also, may a remainderman be bound by acquies- 
cence (x). But there is no acquiescence, if the remain- 
derman acts in a transaction merely as the attorney of 
the tenant for life (y). 

The doctrine of acquiescence applies even as between 
trustee and cestui que trusty even in cases of express 
trusts {z). A cestui que trust, whose interest is rever- 
sionary, though not bound to assert his title until he 
comes into possession, is not less capable of giving his 
assent to a breach of trust while the interest is in rever- 
sion than when it is in possession. Whether he has done 
80 or not depends on the facts of each particular case (a). 



DELAY AND LAPSE OF TIMB. 

The mere lapse of time during which a transaction has 
been allowed to stand, may render it unimpeachable in 
equity. A man who seeks the aid of a court of equity 
must assert his claim with reasonable diligence (6). It is 
a rule of equity not to encourage stale demands, or give 
relief to parties who sleep on their rights. The rule is 
founded on the difficulty of procuring full evidence of the 



(u) WakmUyY* Booth,2AXk., 
25 ; Bdlew v. BuMeU, 1 Ba. & £o. 
96. 

{x) Shannon v. Bradstreetf 1 
Sch. & Lef. 73. 

(y) Liehman v. Harcourt, 2 
Mer. 520. 

(2) Walker v. Symonds, 3 Sw. 
61, 75; Burrows v. WaOs, 6- D. 
M. &G. 233; FarrantY, Blanch- 
ford, 1 D. J. & S. 107. 



(a) Life Association of Scot- 
land V. Siddall, 3 D, F. & J. 58, 
73. 

(h) Smith V. Clay, dt. 3 Bro. 
C. C. 639 ; Janes v. Turberville, 2 
Vee. Jr. 11 ; Hercy v. JHnwoody, 
ib. 87 ; Underwood v. Lord Conr- 
town, 2 Sch. & Lef. 71 ; Ilickes v. 
Cooke, 4 Dow. 16; CJialmcr v. 
Bradley, IJ. & W. 59 ; Watford 
V. Adie, 5 Ha. 112. 
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^^'^' case (n). In Gregory v. Qregory (o), Sir W. Grant, M. R, 

refused to set aside a purchase by a trustee after a lapse 

of eighteen years. So in Sehey v. Rhoades (p), where a 
lease was granted to a steward, and eleven years had 
elapsed, the court refused to set the lease aside, though 
there were special circumstances in the case. So in Baker 
V. Reed (j), a bill filed after the lapse of seventeen years 
to set aside a purchase of a testator's estate by his executor, 
at an undervalue, was dismissed on the ground of delay (r). 
The question as to delay may be much affected by refer- 
ence to the nature of the property (a), or to the change of 

circumstances as to the character or value of the property 

• 

in the intermediate period (t). A delay which might have 
been of no consequence in an ordinary case, may be amply 
sufficient to bar the title of relief, when the property is of 
a speculative character, or is subject to contingencies (u), 
or where the rights and HabiUties of others have been in 
the meantime varied (x). If the property is of a specula- 



(n) Orealey v. Motuley, 4 D. & 
J. 78. 

(o) Coop. 201. 

ip) 2 Sim. & St. 41 ; 1 Bligh, 
N. S. 1. 

{q) 18 Beav. 398. 

(r) See PurccU v. Macnamaraf 
14 Ves. 91 ; Oliver v. CouH, 8 
Pri. 127 ; Molony v. L^Estrange, 
Beat. 406 ; OiUdt v. Peppercorn, 

3 Beav. 78 ; Boherts v. Tunstall, 

4 Ha. 257; Mathew v. Brise, 
14 Beav. 343 ; Aspland v. WatU, 
20 Beav. 480; AUfreyY.AIl/rey, 
1 Mac. & G. 87 ; Barwell v. Bar^ 
well, 34 Beav. 371; Potts v. 
8urr, ib. 643 ; Proctor v. Bohin- 
ton, 35 Beav. 335. 

(«} Hatch V. Hatch, 9 Yes. 292 ; 



Wright v. Vanderplank, 8 D. M. 
& G. 133 ; Clegg v. Edmondson, 
ib. 807 ; Ernest v. Vivian, 33 L. 
J. Oh. 513. 

(t) Hiches v. Cooke, 4 Dow. 16 ; 
Wentworth v. Lloyd, 32 Beav. 
467 ; Bidgway v. Newstead, 3 D. 
F. & J. 474. 

{u) Attwood V. Small, 6 CI. & 
Fin. 232,357; Walford y, Adie, 
5 Ha. 112 ; Prendergoit v. Tur- 
ton, 1 Y. & 0. C. 0. 98 ; 13 L. 
J. Ch. 268; Clegg v. Edmonds 
son, 8 D. M. & G. 787 ; Cle- 
menfs v. HaU, 2 D. & J. 173; 
Ernest v. Vivian, 33 L. J. Ch. 
513. 

{x) Bidgway v. Newstead, 3 D. 
F.&J.474. See Hickes Y.Cooke, 
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tive or precarious nature^ it is the duty of a man com- ?*P'^' 

plaining of fraud to put forward his eomplaiut at the 

earliest possible time {y). He cannot be allowed to remain 
passive, prepared to affirm the transaction if the concern 
should prosper, or to repudiate it if that should prove to his 
klvantage {z). Parties who aie in the position of share- 
holders in companies must, if they come to the court to 
be released from their shares on the ground of fraud, come 
with the utmost diligence and promptitude (a). In the 
case of companies formed under the Companies Act, 1862, 
persons who apply for shares on the faith of a prospectus, 
are bound to ascertain at the earliest possible moment 
whether the memorandum and articles of association are 
in accordance with the prospectus. If they fail to do so, 
and the objects of the company are extended beyond those 
described in the prospectus, the persons who have so 
taken shares on the faith of the prospectus will be held 
bound by acquiescence (6). 

The question as to delay may be also materially affected 
by reference to the relation which subsists between |the' 
parties. If, for instance, the transaction be between 
solicitor and client, a delay which would be fatal in other 
cases may be permitted, for the solicitor must know that 
the onus of supporting the transaction will rest on him, 



4 Dow. 16; PotU v. 8urr, 34 
Beav. 643. ' 

{y) Jennings y. Broughton^ 6 
D. M. & G. 126; Ernest v. 
Vivian, 33 L. J. Ch, 513. 

(z) Wal/ord v. Adie, 6 Ha. 
112; Prendergast v. Turton, 13 
L. J. Ch. 268 ; Cowdl v. Watts, 
19 L. J. Ch. 455; Lavrrenu^s 
Case, L. B. 2 Ch. App. 425. 

(a) Reese River Silver Mining 



Co., Smith's Case, L. B. 2 Ch. 
App. 613 ; Denton v. Macneil, L. 
B.2Eq.352; Taites* Case,'L,'R, 
3 Eq. 795 ; Whitehouse's Case, 
ib. 794; Central Railway Co. of 
Venezuela y. Kisch, L. B. 2 App. 
Ca. 125. 

(6) FeeTs Case, L. B. 2 Ch. 
App. 684 ; Oakes y. Turguand, 
L. B. 2 App. Ca. 352, per Lord 
Chelmsford. 
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Chap. T. and that, if he desire it to be upheld, he must preserve 

—^ the evidence which will be required to uphold it (c). 

The rules of the court as to lapse of time being a bar 
in equity, apply to cases of constructive trust (d), and 
even to transactions between trustee and cestui que trust 
in respect of the trust estate (e), as well as to ordinaijr 
transactions. Length of time can, however, have no effect 
between trustee and cestui que triLst, except the trusts are 
properly executed (/). There is a wide distinction between 
trusts which are actual and express, and constructive 
trusts. A trust by which a man undertakes to hold and 
apply property for the benefit of another is widely diffe- 
rent from the case of ownership, subject to the claims of 
another, if he thinks proper to enforce it (g). In the case 
of continuing express trusts, created by act of parties, no 
time is a bar, for firom the privity existing between the 
parties, the possession of the one is the possession of the 
other, and there is no adverse title (h). Nor is length of 



(c) Oreshy v. Mousley, 4 H. & J. 
78. Qqq M*D(maldY. McDonald, 

1 Bligh, 315; Morgan v. Lewes, 
4 Dow. 29, 45; Champion v. 
:Rigby, 9 L. J. Ch. N. S. 211; 
AU/rey v. Allfrty, 1 Mac. & G. 
87. Comp. Lyddon v. Moi$, 4 D. 
& J. 104. 

{d) Ilooenden v. Lord Annealey, 

2 Soh. & Lef. 633 ; Beckford v. 
Wade, 17 Ves. 97; Ex parte 
Ilasdl, 3 Y. & C. 617 ; Clegg v. 
Edmondam, 8 D. M. & G. 787 ; 
Clanricarde v. Uenningy 30 Beav. 
180. See Rdfe y. Gregory, 34 L. 
J. Ch. 275. 

(c) Gregory v. Gregory, Coop. 
201 ; Roberts v. Tunsiall, 4 Ha. 
257; Baker v. Reid, 18 Beav. 



398; BanoeUy. Bartvell, 34 Beav. 
371 ; but see Smith y. Bakes, 20 
Boay. 568. 

(/) Franks v. Bdlans, 37 L. 
J. Ch. 155. 

{g) Toft V. Stephenson, 7 Ha. 
15. 

{h) Cholmondeley y. Clinton, 4 
Bligh, 1 ; Wedderhnm v. TTeJ- 
derhum, 2 Keen, 749, 4 M. & C. 
41 ; Knight y. Bowyer, 2 D. & 
J. 421, 443; Clanricarde y. Hen- 
ning, 30 Beav. 175. See AU.- 
Gen, V. Fishmongers^ Co,, 5 M. & 
C. 16 ; Life Association of Scot- 
land y. Siddall, 3 F. & J. 58, 
73; McDonnell y. Wliite, 11 H. 
L. 670. See Franks v. BoUans, 
37 L. J. Ch. 155. 
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time a bar where a debt has accrued in consequence of a 9?**p- i- 

, Seel. 6. 

violation of confidence bestowed in a fiduciary character (i)- 

But if the trusty though express, be not continuous, and 
the case bo one of gross laches, the general rule of equity, 
that encouragement is not to be given to' stale demands, is 
equally applicable (j). 

If there be laches on both sides, the ordinary rules as • 
to delay and acquiescence may not apply (k). 

Time, however, does not begin to run against a man in 
cases of fraud, until he has knowledge of the fraud. Time 
begins to run only from the discovery (Z). The Statute of 
Limitations is no bar in equity in cases of fraud (m). The 
right of the party defrauded is not affected by lapse of 
time, or, generally speaking, by an3rthing done or omitted 
to be done, so long as he remains, without any fault of 
his own, in ignorance of the fraud that has been com- 
mitted (it). Lapse of time imputed as laches may be 
excused by the obscurity of the transactiop, whereby a 
man is disabled from obtaining full information of his 
rights (o). Time does not begin to run against a man, so 
as to bar the remedy, until he has full information of his 
rights and injuries (p), or has in his possession the means 



{%) Teed v. Beere, 5 Jur. N. S. 
381. 

(y) Bright v. Legerton, 2 D. 
F. & J. 606. See McDonnell v. 
WhiU, 11 H. L. 570. 

{k) Ilicka V. Morantf 2 Dow. 
& CI. 414. 

{I) Blennerhasaet v. Day, 2 
Ba. & Be. 129 ; Blair v. Brom^ 
ley, 5 Ha. 639, 2 Ph. 360; All- 
frey v. Al^frey, 1 Mac. & ^. 99 ; 
Walsham v. Stainton, 1 BO J, & 
9. 678 ; Be Beeee Silver Mining 
Co., Smith's Ca$e, L. B. 2 Ch. 



App. 613. 

(m) Sturgia v. Morse, 24 Beay. 
641. 

(n) Rolfe V. Gregory, 84 L. J. 
Ch. 275. See All/rey v. Allfrey, 
1 Mac. & G. 99. 

(o) Murray v. Palmer, 2 Sch. 
& Lef. 486. 

{p) SalkeldY. Vernon, lEden. 
64 ; Blennerhasset v. Day, 2 Ba. & 
Be. 104, 119; Whalleyy.Whalley, 

3 BUgh, 1 ; O'Neill v. Ilamill, 
Beat. 618 ; Trevelyan v. Charter, 

4 L. J. Ch. N. S. 209 ; ChaHer 
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Chap. I. of knowledge (g), or, at least, has sufficient notice to put 

'—^ him on inquiry (r), and, in cases where the transaction 

has taken place under pressure, or the exercise of undue 
influence, is emancipated from the dominion under which 
he stood at the date of the transaction («). The objection 
of time is removed, so long as a man remains, without any 
• fault of his own, in ignorance of his rights and injuries (t), 
or is under a legal disability (u), or so long as the dominion 
or undue influence which vitiated the transaction is in full 
force (x). The mere fact, however, of the poverty or pecu- 
niaiy embarrassment of the injured or defrauded party, is 
not a sufficient excuse for delay (j/) : nor will the mere 
notice or assertion of a claim, unaccompanied by any act 



V. Trevdyan, 11 CI. & Fin. 714 ; 
Browne v. CroB8^ 14 Beav. 106 ; 
ParTcer v. Bloxam, 20 Beav. 
296; Savery v. Kim/, 6 H. L. 627. 

(q) Baker v. Bead, 3 W. E. 118. 

(r) Clanricarde v. Ilenning, 30 
Boav. 175; SpackmarCs Case, 34 
L. J. Ch. 321, 326; Stanhope's 
Case, L. B. 1 Ch. App. 161. See 
Doggett v. Emerson, 3 Story 
(Amer.), 733; Comp. Partridge 
V. Ushorne, 6 Buss. 195, 232; 
Be Reese River Silver Mining Co., 
Smith's Case, L. B. 2 Ch. App. 
612. 

(s) Gregory v. Gregory, Coop. 
201 ; Dawson v. Massey, 1 B. & 
B. 219; Roche v. O'Brien, ib. 
338 ; Aylward v. Kearney, 2 B. 
& B. 468 ; O'Neill v. Uamill, 
Beat. 618 ; Addis v. Campbell, 4 
Beav. 401 ; Champion v. Righy, 
9 L. J. Ch. N. S. 211 ; Bellamy 
V. Sabine, 2 Ph. 425; Grosvenorv, 
Sherratt, 28 Beav. 659; Sharp 
V. Leach, 31 Boav. 491. 



(<) Trevdyanr, Charter, 4 L. 
J. Ch. N. S. 209; Charter v. 
Trevelyan, 11 CI. & Fin. 714; 
All/rey v. Allfrey, 1 Mao. & G. 
87 ; Bromley v. Blair, 16 L. J. 
Ch. 108 ; Mathew v. Brise, 14 
Beav. 343 ; Rolfe v. Gregory, 34 
L. J. Ch. 275 ; Spackman's Case, 
ib. 329; Stanhope's Case, Jj,B^ 1 
Ch. Ap. 161. 

(tt) Duke of Leeds v. Lord 
Amherst, 2 Ph. 117; Neesom v. 
Clarkson, 2 Ha. 163 ; Wright v. 
Vanderplank, 8 D. M. & G. 133 ; 
Gresley v. Mousley, 4 D. & J. 78. 

(x) Wright v. Vanderplank, 8 
D. M. & G. 133; Gresley v. Mous- 
ley, 4 D. & J. 78; Sharp v. Leach, 
31 Beav. 491. See Gregory v. 
Gregory, Coop. 201; Addis v. 
Campbell, 4 Beav. 401. 

( y) Roberts v. TunstaU, 4 Ha. 
257 ; Champion v* Rigby, Taml. 
421; 9 L. J. Oh. N. S. 211. 
See Hovenden v. Lord Annedey, 
2 Sch. & Lef. 607, 639. 
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to give it eflfect, keep alive a right which would be C*>*p. !• 

Sect. 6. 

otherwise barred (z). 

When time has once begun to run against a man, all 
persons who derive their right through him will be 
affected with the disabilities which affected him (a). Nor 
can the representatives of a man be in a better position 
than the man himself (6). A remainderman may, during the 
life of the tenant for life, file a bill to impeach a sale 
under a decree, but he is not barred by laches, if he wait 
until the death of the tenant for life (o). 



PURCHASB FOR VALUE V7ITH0UT NOTICE. 

The right to impeach a transaction on the ground of Where 
fraud, has no place as against third parties, who have equal, legal 
paid money and acquired a legal right to property, ^^ ^^ 
without notice of the fraud. As against a purchaser for 
valuable consideration without notice, having the legal 
title, no relief can be had in equity. If a man has paid 
his money in ignorance of the fact that another party 
has an equitable claim to the property, a court of equity 
will not deprive him of the benefit of his legal title, even 
although his equitable claim be of later date than that 
of the other party (d). The rule that a man who 



(2) Clegg v. Edmondwn, 8 D. 
M. & G. 787 ; Ernest v. Vivian, 
33 L. J. Ch. 513. 

(a) Clanricarde v. Ilennxngy 30 
Beav. 175; Ernest v. Vivian, 
33 L. J. Ch. 613. See Mur- 
ray V. Palmer, 2 Sch. & Lef. 
486; WhaUty v. Whalley, 3 
Bligh, 1. 

(6) ShOtowe V. WiUiams, 3 D. 
F. & J. 535. See Bellew v. Bus- 
sell, 1 Ba. & Be. 96. 



(c) Bowenv.Eram, IJ. & L.265. 

{d) Lloydy, Passingham, Coop. 
152; Att'Oen. v. Flint, 4 Ha. 
156; Blacki€ v. Clark, 15 Beav. 
595 ; Cobhett v. Brock, 20 Beav. 
528 ; Dawson v. Prince, 2 D. & 
J. 41 ; JDodds v. ffilh, 2 11. & 
M. 424 ; Comp. Vorley v. Cooke, 

1 Giflf. 230 ; Ogilvie v. Jeaffreson, 

2 Giflf. 379; Cottam v. Eastern 
Counties Bailway Co., 1 J. & II. 
243. See Purcell v. K-elly, Beat. 
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Ohap. L advances money bond fide, and without notice of the 

infirmity of the title of the seller, will be protected in 

equity, applies equally to real estate, chattels, and per- 
sonal estate (e). The rule is subject to no exceptions 
even in favour of charities (/). 

A purchaser for valuable consideration without notice 
of any defect in his title, or of the existence of any prior 
equitable incumbrance at the time when he advanced 
his money, may buy in or obtain any outstanding legal 
estate, not held upon express trust for an adverse 
claimant, or a judgment, or any other legal advantage, 
the possession of which may be a protection to himself 
or an embarrassment to other claimants (g). 

The authorities establish that a purchaser from a person 
in possession, purchasing without notice of any prior 
charge or trust, and obtaining a conveyance of the legal 
estate from a trustee of a satisfied term or mortgagee, 
whose mortgage is satisfied, will be protected in this 
court against a prior incumbrance or cestui que trust, 
provided the party so conveying the legal estate has no 
notice of the prior trust or incumbrance. But it has 
never been decided that where the party so conveying 
has notice of an express prior trust or incumbrance, the 
purchaser can protect himself therefrom by means of the 



492 ; Eyre v. Bwrmeater, 10 H. 
L. 90. 

(c) Joyce V. De Moleyns, 2 J, & 
L. 377 ; Daweon v. Pmice, 2 D. 
& J. 49; Dodds yJ Hills, 2 H. 
& M. 424. See Thomdikt v. 
Hunt, 3 D. & J. 5G3 ; Caw v. 
James, 29 Beav. 512. 

(/) AtU-Gen. v. Wilkim, 17 
Beav. 293. 

{g) Saunders v. Dehew, 2 Vern. 
471 ; Willoughhy v. W\U<mgUy, 



1 T. E. 763 ; Jerrard v. Saund- 
ers, 2 Yes. Jr. 458; Maundrell 
V. Maundrell, 10 Ves. 246; 
Huglies v. Gamer, 2 Y. & C. 
328 ; Carter v. Carter, 3 K & J. 
617 ; Bates v. Johnsrm, John. 
304; Sliarples v. Adams, 32 
Beav. 213 ; Fagg v. James, 8 L. 
T. N. S. 7. See Prosser v. Rice, 
28 Beav. 68 ; Dodds v. niUs^ 2 
H. & M. 424. 
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legal estate (A). Although a man having notice of an Chap. I. 

... • 1. Sect, o, 

intervening incumbrance may get m any outstanding 

legal estate, which a person without notice of any inter- 
vening incumbrance may bond fide assign to him, he 
cannot procure a conveyance from a person who himself 
has a duty to perform, and who by such conveyance 
would, in fact, be making over the estate to protect the 
former against the very interests which it was his duty 
to protect (i). Some of the earlier cases on the subject 
of purchase for value without notice, have, it may be 
observed, gone to further length than would be supported 
by modem decisions (k). 

The protection from getting in the legal estate extends Protection 
even to cases where the apparent or asserted equitable «tateex- 
title is deduced through a forged instrument (t) : provided *®"^ *? 

° ° \ / * r ^ cases where 

the asserted or apparent title of the party from whom it ▼endor had 

no title in 

was derived was clothed with possession (m). If the equity, 
asserted or apparent title is deduced through a forged 
instrument, or through an instrument which has been 
obtained by a trick or a cheat, the doctrine of purchase 
for value without notice cannot apply, unless the party 
from whom the title is deduced had taken possession, 
and being in possession, as apparent owner, had sold and 
conveyed for value (n). 

To raise the equity of purchase for value without 
notice, it is not necessary to prove possession. It is 



(70 Carter v. Carter, 3 K. & J. 
617, 640. 

(t) lb. 642. 

{k) lb. 636, per Wood, L. J. 

(l) Jones v. PowleSy 3 M. & K. 
581 ; Dawson v. Prince, 2 D. & 
J. 41. Soe Lloyd v. Passing- 
ham, Coop. 162; Bowen Y.Evans, 
1 J. & L. 264 ; Lloyd v. AU- 



wood, 3 D. & J. 655 ; Comp. 
JEsdaileY. LaNauze, 1 Y. & C. 400. 

(m) Jones y, Pmvles, 3M. &K. 
596 ; Ogilvie v. Jeaffreson, 2 Giflf. 
380. See Coitam v. Eastern 
Counties Railway Co,, 1 J. & H. 
248. 

{n) Ogilvie y, Jeaffrewn, 2 GiflF. 
380. 
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enough that the purchase be from an apparent owner 
who was actually in possession (o). If, however, an in- 
strument, which purports to convey a legal estate or 
interest, be a forged instrument, no title can be acquired 
under it. A man who takes under such an instrument 
has no title at aJl, and cannot claim as a purchaser 
without notice (p). If the indorsement on a bill of ex- 
change be forged, it is the same as if there were no 
indorsement at all ; nor will a real indorsement by the 
payee after the bill has arrived at maturity, give the holder 
any title, if the original indorsement was a forgery (g). 

The legal estate will not protect a purchaser against 
the claims of persons whose prior right to its protection 
was known to him before completion of the purchase, 
even' although the extent of such claims were unknown : 
for instance, when A, knowing that B had a charge on 
the property, accepted a mortgage of the estate, relying 
on the mortgager's covenant, and then got in an old 
outstanding term of years, it was held that B, having, 
in respect of A's notice of the first incumbrance, a pre- 
ferable right to require an assignment of the term, was 
entitled to priority not only in respect of such first in- 
cumbrance, but also in respect of a subsequent charge 
of which A had no notice at the date of his advance (r). 

The doctrine in regard to the effect of notice, does not 
affect a title derived from another person, in whose hands 
it stood free from any such taint. A purchaser will not 
be affected by notice of an equitable claim, if he purchase 
from a vendor who himself bought bond fide without 



(o) WaUwynn v. Zee, 9 Ves. 24 ; 
Ogilvie v. Jeaffre^on, 2 Giff. 379. 

( jj) Esdaile v. La Nauze^ 1 Y. 
& 0. 399. See CoUatn v. Eastern 
CountiesBailwayCo., 1 J. &H.24Si. 



(q) Esdaile v. La Nauze, 1 Y. 
& C. 399. 

(r) WxUoughhy v. WUloughhy^ 
1 T. E. 763. See Sharpies v. 
Adams, 32 Beav. 213. 
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notice (8). So, also, if a person who has notice sells to ^p- '• 



another who has no notice, and is, also, a bond fide pur- 
chaser for valuable consideration, the latter may protect 
his title, although it was affected with the equity arising 
from notice in the hands of the person from whom 
he received it (t). A person affected by notice has 
the benefit of want of notice by intermediate pur- 
chasers (u). The bond fide purchase of an estate for 
valuable consideration, purges away the equity from 
the estate in the hands of all persons who may 
derive title under it, with the exception of the original 
party, whose conscience stands bound by the meditated 
fraud. If the estate becomes revested in him, the original 
equity will attach to it in his hands (v). A purchaser, 
however, having notice, cannot insist on holding the legal 
estate as against those parties with notice, of whose right Purchaser 
that estate was taken (a;). A man who has notice of a of facta 
fact which ought to have put him on inquiry, and which ^^^^ ^^ 
he might have discovered by using due diligence, cannot J?^® P"* 

him on 

claim as a purchaser without notice (y). If a purchaser inquiry 
chooses to rest satisfied without the knowledge which ^lilmaa 
he has a right to require, he cannot claim as aP?JjJ"*®'^ 

notice. 
{s) Harriiony, Forth f Tree. Ch. (v) Kennedy v. DcUy, 1 Sch. & 

61; 1 Eq. Ca. Ab. 331, pi. 6; Lef. 379; Story Eq. Jur. 410; 

Lowther v. CarlUm^ 2 Atk. 242 ; ComiJ. Carter v. Carter ^ 3 K. & 

Brandlyn v. Ord, 1 Atk. 671 ; J. 617; Bate9 v. Johnson, Jolin. 

Sweet V. SouthcoUy 2 Bro. 0. C. 309. 

66 ; Andrew v. WrigUy, 4 ib. 1 25. {x) AUen v. Knight, 6 Ha. 278. 

See Dart. V. & P. 585. (y) Jackson v. JRowe, 2 Sim. & 

(t) Ferrart v. Cherry, 2 Vem. St. 476 ; J<me$ v. Powles, 3 M. ft 

384 ; MerttTis v. Jdliffe, Amb. K. 596 ; Ker v. Lord Dungan- 

313 ; Lowther v. CarUon, Bar- won, 1 Dr. & War, 642 ; Robin-- 

nard, Ch. 358 ; For. 187 ; 2 Atk. ton v. Briggs, 1 Sm. & G. 188 ; 

242 ; Story, Eq. Jur.. 409. See Davies v. Thomas, 2 Y. & 0. 

Dodds V. EiUs, 2 Ha. & M. 424. 234 ; Jenkins v. Jones, 2 Giff. 99; 

(m) McQueen v. Farquhar, 11 Ogilvie v. Jeaffreson, ib. 378. 
Vee. 467. 
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Chap. I. purchaser without notice (z). Nor can a man who 

Sect. 6. 



haa by his own act precluded himself fmm the means of 
knowledge, or from information, set up as against persons 
as innocent as himself, the want of information which he 
has precluded himself from obtaining (a). A purchaser, 
for example, who buys with notice of circumstances 
sufficient to invalidate the sale, is not protected by a pro- 
viso that the purchaser need not inquire (6). So, also, a 
man who takes the assignment of a lease under a con- 
dition not to inquire into the lessor's title, must have 
imputed to him the knowledge which, on prudent in- 
quiry, he would have obtained (c). Nor ate special 
conditions of sale, limiting the extent of title, an excuse 
for a purchaser not insisting on the production of a deed 
beyond those limits of which he had notice (d). Trustees 
of a settlement for the benefit of a particular person, 
cannot stand any higher than the person for whom they are 
trustees in respect of notice. If he is affected by notice, they 
cannot claim as purchasers for value without notice (e). 
PareliMera Purchasers under a decree of the court take with 
deci^^ notice of fraud apparent on the face of the decree (/). 
effected by ^ decree is no protection against persons of whom the 
purchaser has actual notice that they ought to have been, 
but are not, parties to the suit (g). But a purchaser 
under a decree will not be affected by fraud in the pro- 
ceedings of which he himself is innocent (A), unless it be 

(z) Parker v. WTii/tCy 1 H. & («) Spaight v. Coume, 1 H. & 

M. 167. M. 359. 

(a) NicoWs Case, 3 D. & J. (/) Tovlmin v. Steere, 3 Mer. 

387. 210; Gore v. Stackpocle, 1 Dow. 

(6) JenMiiB v. JoneSy 2 Giff. 99. 30 ; cit. IJ. & L. 257. 

(c) Roheon v. Flighty 34 L. J. {g) Cddough v. Sterum, 3 
Ch. 226; ClemenU y. WeUes, L. Bligh, 181, 186; Piers r. Piers, 
E. 1 Eq. 200. 1 Dr. & V^al. 263 ; BoUeston t. 

(d) Peto y. Hammond, 30 Morton, 1 Dr. & War. 177. 
Beay. 495. (A) Sug. 110; Dart, 774; 
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apparent on the face of the decree (i). Nor is a sale ^•f' /• 

impeachable on the ground of its having been the object 

for which the suit, professedly directed to other purposes, 
was in fact instituted {j). 

To entitle a man to the character of a bond fide pur- Actual paj- 
chaser without notice, he must have acquired the legal purchase 
title, and have actually paid the purchase money, orJJ^J|^ 
parted with something of value by way of payment before 
receiving notice (k), A party claiming to be a purch'aser 
for value without notice under a marriage contract, 
entered into in pursuance of articles, must show that 
he had no notice at the time of the settlement ; proof 
that he had no notice at the time of the articles is not 
sufficient (t). The protection to which a bond fide pur- 
chaser without notice is entitled, extends only to the 
money which has been actually paid, or to the securities 
which have been actually appropriated by way of pay- 
ment before notice (m). Notice before the actual 
payment of all the purchase money, although it be 
secured (n), and the execution of the conveyance (o), is 
binding in the same manner as notice had before the 



Bowm V. Evansy 1 J. & L. 178 ; 
2 H. L. 257; Edgeworth v. 
Edgew</rth, 12 Ir. Eq. 81. 

(t) Gore V. Stcuikpoole, 1 Dow. 
80 ; cit. IJ. & L. 257. 

{/) Bowen v. Evana, 1 J. & L. 
178 ; 2 H. L. 257. 

(k) EowY. Weldm,2Yea. 616; 
Story V. Lord Wind&or, 2 Atk. 
630 ; Mohny v. Kemariy 2 Dr. 
ft War. 31 ; B(^ea v. Dann, 2 
Ha. 440 ; Rayne v. Baker ^ 1 Giff. 
246. See Wkitworth v. Oau- 
gain, Gr. & Ph. 326 ; AU.'Oen, 
V. Flint, 4 Ha. 147, 166. 

(l) IkmeB V. Thomas, 2 T. 



& 0. 234. 

(m) Story v. Windsor, 2 Atk. 
630 ; Hardingham v. NichoUs, 3 
Atk. 304; Bayne v. Baker, 1 
Giff. 245. 

(n) Tourville v. Nauih, 3 P. 
Wm. 307 ; SUyry v. L&rd Wind- 
sor, 2 Atk. 630 ; Moors v. May- 
Tiow, 1 Ch. Ca. 34 ; Hardingham 
V. Nicholh, 3 Atk. 304 ; Tildes- 
ley. V. Lodge, 3 Sm. & G. 643 ; 
Comp. Cregan v. CktUen, 16 Ir. 
Ch. 339. 

(o) Jones V. Stanley, 2 Eq. Ca. 
Ab. 686. BeeAUenY, Knight, 6 
Ha. 272, 11 Jur. 627. 
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contract. Although, however, a purchsfier after conveyance 
executed has no remedy at law against the payment of 
money, for which he has given security, he may come 
into equity to have the money so secured employed in 
discharge of newly discovered incumbrances (p). 

It has been held that notice to a purchaser after pay- 
ment of the purchase money, but before execution of 
the conveyance, is sufficient to deprive him of the benefit 
of the legal estate (g). The point, however, is one which 
will require much consideration when it arises again (r). 

When a purchaser, not having got in an outstanding 
legal estate, has, nevertheless, from having a better equity 
than the other claimants, the best right to call for it, 
he will in equity be entitled to its protection («), But 
although the court holds that priority will give equity, 
yet it does not hold that it gives so superior an equity, 
as between several incumbrancers and purchasers, as to 
enable the anterior claimant to wrest the legal estate 
from the person who has obtained it without notice of 
the anterior claim (t). 

The defence of a purchase for value without notice, 
is a shield as well against a legal title as an equitable 
title (t6). The principle, in other words, applies as well 
when the right sought to be enforced is a legal right as 
when it is an equitable one (w). The court holds that 
it is not equitable for a person who has bought for 
valuable consideration without notice, to be deprived of 
that for which he has paid his money, and will not give 



(p) Tourville y. Naiah, 3 P. 
Wm. 306. 

(q) ^m V. Wigg, 1 Atk. 382. 

(r) Dart, V. & P. 540. 

(«)' Willoughby v. WiUoughby^ 
1 T. E. 768 ; Bowen v. Evans, 1 
J. & L. 265 ; Parker v. Carter, 4 



Ha. 410; Dart, V. & P. 541. 

if) Rooper v. Harriaon, 1 K. & 
J. 108, 109. 

(tt) Joyce Y. De Moteyns, 2 J. 
L. 377; Att.'Om, v. Wiikina, 
17 Beay. 293. 

{w) lb. 



I pj. .. . ..-, ^.. .. , vw* '. ■ a iiMTHM^p I wmt ■■■ •■■«i 11 ■•^' 
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any assistance to a party claiming against him, or do ^*P-^' 



anything to prejudice his right (x), but will leave the 
parties to their remedies at law (y). In Williams v. 
Lamhe (z), however, it was held by Lord Thurlow that 
the defence of purchase for value without notice could 
not be pleaded in bar to a suit for an account of dower, 
which a widow having a legal title sought to enforce ; 
and in Gollina v. Archer (a), it was held by Sir J. Leach, 
M. R., that it was no answer to a bill for tithes. The 
doctrine of these cases, though disapproved of and opposed 
to many recent decisions (6), has been approved of by 
Lord Westbury iu Philippe v. Philippe (c). But Lord 
St. Leonards (d) does not approve of the reasoning of 
Lord Westbury in that case, and is of opinion that those 
cases were not correctly decided. 

The defence of purchase for valuable consideration with- Injunction 
out notice, will not prevent the court from protecting gtanding 
property by injunction, pending litigation (e). defence of 

Questions relating to the defence of purchase for valu- for vaitte 
able consideration without notice,^ are much modified by notice, 
the operation of the act for rendering unnecessary the ^^"^* °^ 
assignment of satisfied terms. If the term is gone, it will dering 
not stand in the way of the petitioner even at law (/). ^^g ^n- 

As between persons claiming merely equitable interests, "^^ccsaary. 
the defence of purchase for value without notice has no for valne 

without 

(«) Fa?«;ynnv. Zee, 9Ve8. 24; MohynSy 2 J. & L. 374; Att^ 

Joyce V. De MdUyns^ 2 J. & L. Gen, v. Wilkins^ 17 Beav. 286 ; 

374; AU.-Gm. v. Wilhina, 17 Finch v. Shaw, 19 Beav. 609; 

Beav. 292. Lane v. Jackson, 20 Beav. 635. 
(y) Att-Gen. v. WiUcins, 17 (c) 31 L. J. Ch. 321, 326. 

Beav: 292. {d) Sug. V. & P. 790—796. 

{z) 3 Bro. C. C. 264. (e) OrecnsJade v. Dare, 17 

(a) 1 E. & M. 284. Beav. 502. 

(b) See Payne v. Compton, 2 (/) Finch v. Finch, 19 Beav. 
T. & C. 461 ; Bowen v. Evans, 1 600 ; Corry v. Cremornc, 12 Ir. 
J. & L. 178, 264; Joyce v. 2>c Ch. 136. 

8 
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place. A party who purchases an equity takes it subject 
' to all the equities which affect it in the hands of the 
assignor. The first grantee of an equity has the right to 
be paid first, and it is quite immaterial whether the sub- 
sequent incumbrancers had at the time they took their 
securities and paid their money, notice of a prior incum- 
brance (gr). 

Where a paiiy has nothing more than an equitable 
interest, another party who has a prior equitable interest 
will generally be preferred, the general rule being that as 
between equities he who is prior in point of time is prior 
in point of right (h). The maxim qui prior est tempore 
potior est jure always applies between equities, unless 
there be something to take the parties out of the general 
rule (i). The fact that the owner of the equitable interest 
who sets up the defence of purchase without notice, may 
be in possession, and has a right to call for the legal 
estate, does not vary the rule (k). The assignee of a chose 
in action not assignable at law, cannot set up the defence 
of purchase for value without notice as against equities 
which attached to the security in the hands of the as- 
signor (Z). The person liable to the demand may so act as 
to create against himself an equity preventing the appli- 



(g) Frazer v. Jones, 17 L. J, 
Ch. 353, 356; Manningford v. 
Toleman, 1 Coll. 670; Jioopfr v. 
JIarrieon, 2 K. & J. 108, 109; 
Ford V. White, 16 Beav. 120; 
StachhouBe v. CouiitcsB of Jersey, 
1 J. & H. 72 1 ; Case v. James, 3 
D. F. & J. 264; Parker v. 
Clarke, 80 Beav. 54 ; CorijY. Ei/re, 
1 D. J. & S. 167 ; Fhiiipjfs v. 
Fhilipps, 31 L. J. Ch. 321, 326. 
See Li'ebman v. Earcourt, 2 Mer. 
520; Rice v. Bice, 2 Drew. 73 ; 



Eyre v. Burmesier, 10 H. L. 90 ; 
Dodds V. Hills, 2 H. & M. 424 ; 
Comp. Lane v. Jackson, 20 Beav. 
539. 

(h) AU.-Oen. v. Flint, 4 Ha. 
156. 

(i) Fraxer v. Jones, 17 L. J. 
Ch. 355 ; Rice v. Rice, 2 Drew. 
78. 

(Ar) Fhilipps V. Fhilipps, 31 L. 
J. Ch. 321. 

{I) Coles V. Jones, 2 Vem. 692 ; 
Turton v. Benson, 1 P. Wms. 
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cation of the rule. There may be such dealings between ^»P' !• 

the assignee and the party liable originally as to preclude 

him from insisting as against the assignee upon rights 
which he might have claimed as against the assignor : but, 
as a general rule, a person who buys a chose in action, 
which can only be put in suit in the name of the original 
holder, takes subject to the equities which affect the 
assignor, even although he be a bond fide purchaser with- 
out notice (m). Where, accordingly, a man bought in the 
market, in the ordinary course of business, debentures 
which had been issued in fraud of a company, the fact 
that the transfer of the debentures had been registered in 
the books of the company, and interest had been paid on 
them, and that the holder was a bond fide purchaser 
without notice, was held not to affect the application of 
the rule, and the holder of them was restrained from 
suing at law upon them (n). The rule that a man who 
purchases a chose in action takes it subject to the equi- 
ties, which attach to it in the hands of the assignor, 
applies even where the person himself who asserts the 
equity has created the interest under which the assignee 



496 ; Catcn' v. Burke, 1 Bro. C. 
C. 434 ; Priddy v. Rose^ 3 Mer. 
86; Mangles v. Dixon^ 3 H. L. 
702 ; Cockell v. Tayl<yr, 15 Beav. 
103 ; Morris v. Zi»i>, 1 Y. & 0. 
C. 0. 380; Smith v. Parhee, 16 
Beav. 115; Clack v. Holland, 19 
Beav. 262; StackhoitseY. Countess 
of Jersey, IJ. & H. 721 ; Athe- 
naum Life Assurance Society v. 
PooUy, 3 D. & J. 294. 

(w) How V. Wddon, 2 Ves. 
616; Cockell Y' Taylor, 15 Beav. 
103; AthencBun^ Life Assurance 
Society v. Pooley, 3 D. & J. 
294. 



(w) lb. Comp. Tliorndike v. 
Hunt, 3 D. & J. 568; Ashwin 
V. Burton, 9 Jur. N. S. 319; 
HuletVs Case, 2 J. <& H. 306; 
Woodhains v. Anglo- Australian 
iStc, Co,, 3 Giff. 238, 2 D. J. & 
S. 168 ; Bodds v. Hills, 2 H. & 
M. 424. See also Pinhdt v. 
WrigU, 2 Ha. 137, S. C. on 
appeal, Murray v. Pinkett, 12 
CI. & Fin. 780 ; Moore v. Jervis, 
2 Coll. 60; Morris v. Line, 
1 Y. & 0. 0. 0. 380 ; Barnett v. 
Sheffield, 1 D. M. & G. 371; 
Stackhouse v. Countess of Jersey, 
IJ. & H. 721. 

» 2 
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Chap. I. claims it (o). Where, accordingly, A. mortgaged a fund 
'—^ in court to B., and afterwards joined B. in a sub-mortgage 



to C, and it was decided that the mortgage to B. was 
fraudulent and void, it was held void as to C, and that 
neither A/s concurrence in the first or second mortgage 
prevented him from insisting on the invalidity of the 
transaction, he not being aware of his rights (p). 
Tarking. The inile that a bond fide purchaser without notice may 
buy in, or obtain for his protection against other claimants 
an outstanding legal estate, or other legal advantage, is 
the foundation of the equitable doctrine of tacking, as it is 
technically called, that is, uniting securities given at dif- 
ferent times, so as to prevent any intermediate purchaser 
from claiming a title to redeem, or otherwise to discharge 
one lien which is prior in date without redeeming or dis- 
charging the other liens also which are subsequent to his 
own title (q). Thus, if a third mortgagee, without notice 
of a second mortgagee at the time when he lent his 
money, should purchase in the first mortgage, by which 
he would acquire the legal title, the second mort- 
gagee cannot redeem the first mortgage without re- 
deeming the third mortgagee also. It is immaterial 
that the third mortgagee may have had notice of the 
second mortgage at the time of purchasing in the first 
mortgage, provided he had no such notice at the time he 
advanced his money (r). The absence of notice at the 
time of the advance is the ground of the equity («)• The 

(o) CockeU V. Tayhr, 15 Beav. 671 ; Lacey v. Ingle, 2 Ph. 419 ; 

1 19. Hooper v. ffarrison, 2 K. & J. 

(|)) lb. 103. 86; Bates y. Johnton, John. 304. 

{q) Jeremy Eq. Jur. b. 1, c. See Lloyd v. Atiwdod, 3 D. &. J. 

2, 8. 1 ; Story, Eq. Jur. 412. 614. 

(r) March v. Lee, 1 Ch. Ca. {«) Brctce v. Duchess of MarU 

162 ; Morrett v. Paske, 2 Atk. borough, 2 P. Wms. 491 ; JSTop- 

62 ; Wortley v. Birkhead, 2 Ves. linson v. Bdt, 9 H. L. 614. 



WITHOUT NOTICE. 261 

legal estate, accordingly, of the first mortgagee will not chap. T. 
protect subsequent interests purchased witli notice of ^^^' ^' 
mesne incumbrances. A man purchasing an equity of 
redemption cannot set up a prior mortgage of his own, or 
a mortgage which he ha3 got in against subsequent 
incumbrances of which he had notice (t). 



SECTION VII. -REMEDIES. 
REMEDIES AT LAW. 

An action on the case for damages in the nature of Action on 
a writ of deceit lies at law against a man for making a jeceU^^ 
false and fraudulent representation, whereby another is 
induced to enter into a transaction, and by so doing sus- 
tains damage (a). If the representation be false, it is 
immaterial that it may have been made without any 
fraudulent intent, or that the party who made it may 
have derived no benefit from it (6). The principle of law 
is that fraud accompanied by damage is in all cases a 
good cause of action (c). A representation, however, 
honestly believed to be true by the party making it, is 
not, independently of a duty cast on him to know the 
truth, a good cause of action, although it may prove te be 
untrue (cZ). 

If the transaction be a contract, the rule of law with 
respect to false and fraudulent representation applies, not- 
withstanding the contract may have been in writing, and 

{t) Toulmin V. Steere, 3 Mor. 52 ; PolhiU v. Walter, 3 B. & A. 

224. 114; Foster Y, Charles, 7 Bing. 

(a) Pashy v. Freeman, 3 T. E. 106. 

52, supra, p. 12. . (d) HaycraftY. Oecwy, 2 East, 

(6) Polhill v. Walter, 3 B. & 92 ; Thorn v. Bigland, 8 Exch. 

A. 114; Foster v. Charles, 7 726; Orinrod v. Iluth, 14 M. & 

Bing. 106, supra, p. 14. W. 651. 

(c) Pasley v. Freeman, 3 T. R. 
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Chap. T. notwithstanding the representations may be no part of the 

Sect. 7. /• 1 • / \ 

terms of the written contract (e). 

To found an action of deceit, the fraud must be a per- 
sonal one on the part of the person making the represen- 
tation, or some fraud which another person has impliedly 
authorised him to be guilty of. An action of deceit 
cannot be brought against a principal for the fraudulent 
representations of his agent, unless he has impliedly 
authorised him to make the representations (/). An 
incorporated company cannot, therefore, in its corporate 
capacity be called upon to answer in an action of deceit 
for false representations made by its directors, unless they 
have authorised the representations. The company can- 
not be sued as wrong doers by imputing to them the mis- 
conduct of those whom they have employed. An action 
of deceit may be maintained against the directors per- 
sonally ; but not against the company (g), 

A purchaser may, after conveyance, bring an action in 
the case for a fraudulent misrepresentation of the pro- 
perty (h) ; or the title (i) ; or may recover the purchase- 
money, if the circumstances of the case entitle him to 
rescind the contract (k). 

If a contract for the sale or purchase of goods or chattels 
be induced by false and fraudulent representations, on the 
part of the other party to the contract, the party defrauded 



Rescission 
of sale of 
goods or 
chattels. 



(e) Attwood v. Smallf You. 
407, per Lord Lyndhurst. 

(/) New Brunswick, <fec., JlaiJ^ 
wayy, Conybeare, 9 H. L. 711; 
Henderson v. Lacon, L. E. 5, Eq. 
262. 

{g) Western Bank of Scotland 
V. Addie, L. R. 1, Sc. App. Ca, 
162; Henderson v. La con, L. R. 
6, Eq. 2C2. 



(/») DobdlY. Stevens, 3B. &C. 
623; Mummery v. Paul, 1 0. B. 
316 ; Ftdler y. WUson, 3 a B. 
58, 68 ; Gerhard Y. Bates, 2 E. & 
B. 476. 

(f) PiUmorey, Hood, 5 Bing. 
N. C. 9f. 

{k) Early v. Garrett, 4 M. & 
R, 687. See Dart, V. & P. 612 
—614. 
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may rescind or avoid the contract, and recover back what ^^P- J- 

he has psdd or sold (Z), unless he has, after discovery of the '—^ 

fraud, acted upon and treated the contract as binding (m). 
The right to rescind is not afterwards revived by the dis- 
covery of another incident in the same fraud (n). Nor 
can a contract be rescinded if the circumstances have in 
the meantime so far changed that the pai*ties cannot be 
restored to the position in which they stood before or at 
the time of the contract (o). The effect of the avoidance 
of an agreement on the ground of fraud is to place the 
paities in the same position as if it had never been made j 
and all rights which are transferred or created by the 
agreement, are revested or discharged by the avoidance. 
If, when it is avoided, nothing has occuired to alter 
the position of affairs, the rights and remedies of the 
parties are the same, as if it had been void from the 
beginning; but if any alteration has taken place, 
their rights and remedies are subject to the effect of 
that alteration (p). A contract, though induced by fraud, 
cannot be avoided, if the rights of an innocent vendee 
have in the meantime intervened (g). If before disaffirm- 
ance, the goods or chattels have been resold or transferred, 
either in whole or in part, to an innocent veudee, the title 
of such vendee is good against the original vendor (r). So, 
also, where a negotiable instiniment is obtained by fraud, 
the negotiation of the instrument gives a valid title to a 

(Q Oomjpertz v. Denton, 1 Cr. (p) Queen v. Saddlers'^ Co., 10 

& M. 207 ; Load v. Oreen, 16 M. H. L. 420, per Blackburn, J. 

& W. 220. See Feret v. Hill, 15 C. B. 

(m) Camphell v. Fleming, 1 A. 207. 

& E. 40 ; Selway v. Fogg, b M. {q) Supra, pp. 8, 249. 

& W. 86. . (r) White v. Garden, 10 C. B. 

(n) lb, 919; Kings/ord v. Merry, 11 

(o) Clarke v. Dickson, El. Bl. Exch. 679, 1 H. & N. 603. 
& El. 148. 
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Chap. I. 
Sect. 7. 



Other 
remedies 
open to 
party do- 
fraoded. 



Remedies 
-when Ten- 
dee of floods 
is insol- 
Tent. 



transferee, who takes it without notice of the fraud (a). 
Upon the same principle, where a man has been induced 
to become a shareholder of a company through the fraud 
of the company, he cannot by avoiding his contract with 
the company, and repudiating his shares, evade his liabi* 
lity to creditors of the company, who dealt with the com- 
pany whilst he remained a shareholder, and who were not 
parties to the fraud (t). But, although it may no longer 
be open to the party defrauded from the change of cir- 
cumstances which have taken place in the meantime, to 
avoid the contract upon the discovery of the fraud, he has 
a remedy by action of deceit for damages against the 
party, by whose miarepresentations he has been misled to 
his injury (u). 

The party defrauded may, instead of rescinding the con- 
tract, stand to the bargain, even after he has discovered 
the fraud, and recover damages for the fraud, or he may 
recoup in damages if sued by the vendor for the price. 
The affirmance of a contract by the vendee after discovery 
of the fraud, merely extinguishes his right to rescind His 
other remedies remain unimpaired (x). 

If a vendee discover that he is insolvent, and that it is 
not in his power to pay for the goods, the courts have 
allowed him to rescind the contract, and return the goods 
to the seller, with his assent, provided he did so before the 
contract was consummated by an absolute delivery and ac- 



{«) Barber v. Ricluird$y 6 Exch. 
63; May v. Chapman, 16 M. & 
W. 355. 

(<) Ilemlersmi v. Hoyal British 
Bank, 7 E. & 33. 356 ; Poivis v. 
Harding, 1 C. B. N. S. 533; 
OaJces V. Turquand, L. E. 2, App. 
Oa. 325. 

(m) Clarke v. Dichon, El. Bl. 



& El. 149; Western Bank of 
Scotland v. Addie, L. B* 1, Sc. 
App. Ca. 167. 

(flc) Whitney v. Allaire, 4Denio. 
(Amer.), 554. See Van Epps 
V. Harrison, 6 Hill. (Amer.), 
68; 2 Kent's Comm. 480; 
B^danide sur Dol., vol. i. p. 
218. 
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ceptance, and provided it was done in good faith^ and not ^^« !• 

with the colourable design of favouring a particular ere 

ditor. He cannot rescind the contract after the transit 
has ceased, and the goods have been actually received in 
his possession, and the rights of creditors^have attached {y). 

If goods are obtained from the vendor by means of a Following 
fraudulent misrepresentation of the vendee as to his situa- uined^from 
tion and circumstances, the vendor may elect to afErm the ^^^o^ on 

•^ miirepre* 

sale, and sue for the price, or to avoid the sale and follow sentoUon 
the goods, or the proceeds thereof, into the hands of a third as to his 
person who has received them, without laying any new •°''*»«^ 
consideration. But if he proceeds to judgment against 
the vendee after he is apprised of the fraud, his election 
is determined, and he cannot afterwards follow the goods 
into the hands of a third person on the ground of fraud (z). 

If the party by whose misrepresentation a transaction No reaciB- 
has been induced is not a party to the transaction, the J^ty^mak- 
transaction stands good, and cannot be avoided unless one '"* ™*?*' 

° ^ presenta- 

of the parties to the transaction was implicated in the tion ia not 
fraud (a). The party defrauded has his remedy by action Uie tmna- 
of deceit for damages against the party who made the mis- ^^^^' 
representations. 

If a specific chattel be sold under a warranty, and the ReBciasion 
property has passed to the purchaser, he cannot return the ^i^ ^^ 
chattel and claim back what he has paid, or resist an action * ^arrantx.*^^ 
for the price, on the ground of breach of warranty, unless 
there was a condition to that effect in the contract ; but 
must have recourse to an action for damages in respect of 



(y) Bamea v. Freelandy 6 T. R. (z) Lloyd v. Brewster, 4 Paige 

80 ; Richardson v. Gom, 3 B. & (Amer.), 637 ; Bank of Beloit v. 

P. 119; Neate v. Ball, 2 East, Beale, 1 Tiff. (Amer.), 475. 

117 ; Dixon v. Baldwin, 5 ib. (a) Masters v. Ibberson, 8 C# 

176; SaUe v. Field, 6 T. E. B. 100. 
211. 
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^jJP- '• the breach of warranty (6). The case, however, is diflFerent 
'•— if fraud can be shown. If a representation be made frau- 
dulently, for the purpose of inducing a party to enter into 
a contract, the party defrauded is entitled to avoid the 
contract on the ground of fraud, and may recover back the 
price, notwithstanding the warranty of the same matter (c). 



EEHEDIES IN EQUITY. 

The common law, however, has not provided the courts 
of ordinary jurisdiction with the means of enforcing the 
specific restitution or recovery of property in the ample 
manner that was afforded by the Roman law. If the exe- 
cution of a deed or other instrument had been obtained by 
fraud, or under such circumstances as to require that it 
should be cancelled and delivered up, the couils of common 
law were incompetent to afford such a remedy, so that, at 
law, the party defrauded might be left for an indefinite 
length of time liable to have the instrument set up against 
bim, when possibly the evidence of the fraud might have 
become unattainable. The necessity, therefore, for the 
extraordinary interference of the Court of Chancery, to 
afford an adequate remedy, became manifest at a very 
early date. 

The jurisdiction of the Court of Chancery, by way of 
rescinding transactions on the ground of fraud, is exercised 
either for the pui'pose of cancelling executoiy agreements 
or of setting aside executed agreements, deeds, or convey- 
ances. In the case of executory agreements, the equity 
of rescission is founded on the injustice of leaving a man 

(h) Street v. Blay, 2 B. & Ad. (c) Street v. Blay, 2 B. & Ad. 

462 ; Dawson v. CoUia, 10 C, B. 462 ; Murray v. Mann, 2 £xch. 

523 ; Behn v. BumesB, SB.&B, 538. 
755. 
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exposed, it may be for an indefinite time, to have a frau- Chap. L 

Sect. #• 

dulent instrument set up against him. It is not enough 

that he should be able to plead fmud in bar to an action, 
whenever an action is brought. Complete justice, as under- 
stood by courts of equity, requires that the instrument 
should be delivered up and cancelled. In the case of 
executed agreements, deeds, or conveyances, the equity of 
rescission is founded on the injustice of permitting a man 
who has fraudulently appropriated the property of others 
to benefit by the fruits of his iniquity. Though pecuniary 
damages to be obtained at law might be, in some sense, 
a remedy, complete justice, as understood by courts of 
equity, requires that the transaction should be set aside 
and avoided (d). 

If a contract has been induced by false representations, RetcrMion 
or a transaction is in any way tainted by fraud, and the tions. 
defrauding party is a party to the transaction, the trans- 
action will, even after conveyance and payment of the 
purchase-monies, be set aside, if the nature of the case 
and the condition of the parties will admit of it (e) ; or the 
defrauding party will be compelled to make his represen- 
tation good (/). A man whose interest has been affected ^ 
by thisrepresentation, has an equity to be placed in the 
saine situation as if the fact represented were true (gr). 
If there is nothing in the nature of the case or the condi- 
tion of the parties to prevent the court from getting the 



{d) Evans v. Bichiell, 6 Yes. 
182 ; Blair v. Brortdeyy 2 Ph. 
360. 

(e) Edwards Y. M^Cleay, Coop. 
308, 312, 2 Sw. 287; Berry y. 
Armitstead, 2 Keen, 221 ; Lovdl 
V. Hicks, 2 Y. & 0. 46 ; Pidsford 
V. Richards, 17 Boav. 87, 96; 
BeWs Case, 22 Beav. 35 ; Ayre's 



Case, 25 Boav. 515; Slim v. 
Croucher, 1 D. P. & J. 518. 

(/) Burrowes v. Lock, 10 Ves. 
475; Fuls/ord v. Richards, 17 
Beav. 87, 96; Att.'Oen. v. Cox, 
3 H. L. 240. See EUis v. Col- 
man, 25 Boav. 673. 

{g) Blair v. Bromley, 2 Ph. 
360. 
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^"^P-J' transaction set aside, the party defmuded is entitled to 

Sect 7. . r J 

have it set aside, and not merely to have the represen- 
tation made good Qi). It is enough, in order to entitle 
him to have a transaction set aside, to show a frauda- 
lent representation as to any part of that which in- 
duced him to enter into the contract which he seeks to 
rescind (i). 

The rule being that he who seeks equity must do equity 
in matters arising out of the transaction in respect of which 
he seeks relief (Jc), the court will not rescind a transaction 
unless the party against whom relief is sought can be re- 
mitted to the position in which he stood antecedently to 
or at the time of the transaction (Q. On setting aside a 
transaction, the court proceeds on the ground that, as the 
transaction never ought to have taken place, the rights of 
the parties are, as far as possible, to be placed in the same 
situation in which they would have stood if there had never 
been any such transaction (m). If the party defrauded 
has, by his own act, put it out of his power to replace the 
party against whom relief is sought in the position in which 
he stood at the time of the tmnsaction (n), or if third parties, 
without notice of the fraud, have in the meantime acquired 
rights and interests in the matter (o), there can be no 
rescission ; and nothing remains to the party defrauded but 



(A) Rawlins v. Wickhamy 3 D. 
& J. 322. 

(t) Kennedy v. Panam^^ d:c,, 
Co,, L. E. 2, Q. B. 587. 

(k) Hanson v. Keating, 4 Ha. 
1 ; Neesom v. Clarksoti, ib. 101 ; 
Sober y. Kemp, 6 Ha. 160; TFi7- 
kijison V. Fowkes, 9 Ha. 593; 
Qihson y. Qoldamid, 5 D. M. & 
G. 757. 

(J) IlanBon y. Keaiing, 4 Ha. 
1 ; Beaden v. King, 9 Ha. 532 ; 



Savery y. King, 5 H. L. 627 ; 
Western Bank of ScotUtnd y. 
Addie, L. B. 1, Sc. App. Ca. 
162. 

(m) Bellamy y. Sabine, 2 Ph. 
425. 

(«) NicolVs Case, 3 D. & J. 
387 ; Mixe7''s Case, 4 D. & J. 
586. 

(o) Schdfield y. Tenipler, 4 D. 
& J. 429 ; Oakes y. Turqwind, 
L. R. 2, App. Ga. 375. 
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a reparation iu damages (p). Rescission of a transaction Chap- ^ 

or contract cannot in general be had, unless the party —^ 

seeking it is able himself to rescind it in toto (q). Under 
special circumstances a transaction may be partially re- 
scinded; but the court will never adopt such a course 
unless it can see clearly that no injustice will be done (r)- 
If the transaction is severable, inability to rescind it as to 
part is not fatal to the right to rescind it as to another 
part (a). The fact, for instance, that a man who has been 
induced by fraud to purchase shares in a pai-ticular com- 
pany, may have sold some of the shares before discovering 
the fraud, will not deprive him of the right to have the 
transaction as to the remaining shares rescinded (t). Nor 
is the inability of a man to rescind a transaction as a 
whole fatal to his right of rescission, if his inability to do 
so is attributable to the party against whom he seeks 
relief. If the latter has entangled and complicated the 
subject of the transaction in such a manner as to render it 
impossible that he should be restored, the party defrauded 
may, on doing whatever it is in his power to do, have the 
transaction rescinded (u). So ako, it is no objection to 
the rescission of a transaction for the purchase of shares 
obtained by fraud that the shares have fallen in value 
since the date of the transaction (v). Nor is a man, if the 
property is of a perishable nature, bound to keep it in a 
state of preservation until bill filed (x). His only duty is 

(p) Mixer^i Ccne, 4 D. & J. («) Maturin v* Tredmnick, 12 

686. W. E. 740. 

{q) ffaruon v. Keatvig, 4 Ha. (t) lb. 

1 ; Clarke v. Dickion, El. Bl. & (u) Masson v. Bovet, 1 Denio. 

El. 148; Maturin Y. Tredennick, (Amer.), 69. 

12 W. B. 740 ; We$tem Bank of (v) Blake v. Mowatt, 21 Beav. 

Scotland v. Addie, L. B. 1, So. 613. 

App. Ca. 162, ntpra, {x) Maturin v. Tredennick, 2 

(r) Bradl^ v. Boeleyy 1 Barb. N. B. 614 ; 4 N. B. 16 ; 12 W. 

(Amer.), 125. B. 740. 
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Cb*P- /• to do nothing with the property after the bill filed ; and 

in cases where damage is likely to occur, and might be 

prevented, he ought, perhaps, to give intimation to the 
defendant, leaving him to do what he pleased (^). A party 
seeking to set aside a sale of shares, is not bound to pay 
calk on them to prevent forfeiture after filing his bill {z). 
It is not fatal to his right of rescission that some of the 
shares may have been forfeited for non-payment of calls 
since bill filed (a). 

A sale, however, of several kinds of shares in one trans- 
action cannot be set aside for misrepresentation, if the 
person seeking relief is unable to restore all the shares he 
has taken (6). 

Whether the change of a company from an incorporated 
into a corporate one, for the mere purpose of more conve- 
niently winding up its affairs, renders restitution imprac- 
ticable, is a difficult question. In Clarke v. Dickson (c), a 
mining company was, with the plaintiff's consent^ registered 
as a company with limited liability, and was wound up under 
the Winding-up Act. In an action for money had and 
received, to recover back the amount paid for the purchase 
of the shares, the court held the action not maintainable. 
Erie, C. J., said: ''He has changed the nature of the article ; 
the shares he received were shares in a company, on the 
cost-book principle; the plaintiff offers to restore them 
after he has converted them into shares in a joint-stock 
company.'' The cases show that there is no distinction 
between cases where the question arises between an 
alleged shareholder and the creditors of a company, and 
when it arises between a company and a person who has 
fraudulently been induced to become a shareholder (d). 

(y) lb. {h) lb. 

(z) lb. (c) El. Bl. & El. 149. 

(a) lb. Id) Western Bank of Scotland 
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In Henderson v. Lacon (e), however, Wood, L. J., held that ^P- J* 

S6ct« 7« 

a man who had been induced by the false representations — 

of the directors of a company to take shares in the com- 
pany might, if his bill was filed before an order for winding 
up was made, sustain a suit for the recovery of his monies, 
notwithstanding the company was being wound up. So 
also, it was held by the Lords Justices in Smith's Case, Re 
Reeae River Co. (f), that if a bill be filed to set aside a 
transaction on the ground of false representation, before a 
winding-up order has been made, a man is entitled to 
relief, notwithstanding a subsequent winding-up order. 
The application in this case was made under the winding 
up. In- the former case, judgment was given on the bill 

If the parties to the transaction cannot be restored to 
their original condition, the transaction stands good, and 
cannot be rescinded. The party defrauded must seek 
redress in an action on the case at law for the fraud, or, 
if- he is sued on the contract, he may recoup in dam- 
ages (gr). 

If the false representation by which a contract has been Compen- 
induced was not made fraudulently, but was made through allowed In 
mistake or misapprehension, and the subject matter of the ^i^ reprc- 
contract, though diflferent in some respects and in certain Mnt»tion 
incidents from what it was represented to be, is not so mistaken 
different in substance from what it was represented to be 
as to amount to a failure of consideration, the transaction 
will not be set aside, if the party who made the represen- 
tation is willing to give compensation for the variance (A), 

• 

T. Addie, L. B. 1, Sc. App. Ca. (h) See Dyer v. Eargrave, 10 

167. Ves. 507 ; Hill v. Bttckleyy 17 

(«) L. R. 6, Eq. 262. Ves. 395 ; MaHin v. Cotter, 3 J. 

(/) L. E. 2, Ch. App. 604. & L. 496 ; Shackieton v. Sutdiffe, 

(g) King v. Hamlet, 2 M. & K. 1 Deg. & S. 620 ; FuU/ord v. 

456; Ch-cat Luxemburg Bailway Bichards, 17 Beav. 96. 
Co. V. Magnay, 25 Beav. 687. 
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^^'J' and the variance is such as to admit of compensation by a 

pecuniary equivalent (i). If, however, the misdescription 

of the propei*ty is such that it cannot be estimated by a 
pecuniary equivalent, there is no case for compensation, 
and the transaction will be set aside (k). 
No rcBcia- If the person by whose fraudulent misrepresentation 

sion if do- . , , . 

fnuding a transaction has been induced, is not himself a party 
not A pAiij ^^ ^^^ transaction, the transaction stands good and cannot 
to the \yQ repudiated, if the other party to the transaction has 

transaction. r * r j 

not been party or privy to the fraud (J). The party 
defrauded must seek redress in an action in the case at 
law, for damages against the party of whose fraud he 
complains (m). If, for instance, a man has been induced 
by the false representations of a third party to deal with 
another, he cannot have the transaction rescinded, if the 
other party to the transaction has not been party or privy 
to the false representation (n). He must seek redress 
in an action on the case at law, against the party by 
whose false representations he has been induced to 
deal(o). So, also, if a man has been induced to take 
shares from a company by fraudulent misrepresentations 
made by some pei*son, not by an agent of the company, 
authorised to make any representations or authorised to 
deal on behalf of the company, he is bound by his 
contract with the company, and cannot have it rescinded. 



(0 Infra, pp. 294—296. 

(A) Leyland v. lllingwvrthy 2 D. 
F. & J. 248 ; Earl of Durham \. 
Legard, 34 Beav. 612. See How- 
land V. NoiTts, 1 Cox, 61. 

{I) Pulsford V. Richards, 17 
Bear. 95; Duraniy^a Case, 26 
Beav. 270 ; Worth's Case, 4 Drew. 
529 ; JRe Felgate's Case, 2 D. J. 
& S. 456. 



(m) Whitmore v. Jllackemm, 16 
Beav. 128 ; Pulsford v. Richards^ 
17 Beav. 95; EUis v. Cchnan^ 
25 Beav. 673. See PasUy v. 
Freeman, 3 T. B, 52. 

(n) Pulsford v. Richards, 17 
Beav. 95; Duranty*s Case, 26 
Beav. 271. 2i^ cU 

(o) lb. 
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He must seek redress in an action on the case at law ^*P-J' 

Sect 7. 

against the person who made the representation (p). So, 

also, if a man has been induced to buy shares in a 
company from a shareholder, on false and fraudulent 
representations made to him by the seller, the company 
not being a party or privy to the fraud, he is not entitled 
to have the transfer set aside as between himself and 
the company, or to restrain the company from making 
calls on him, whilst he is a shareholder. His remedy 
is against his vendor, to compel him to accept a re-transfer 
of the shares, and for an indemnity for the losses he has 
sustained in consequence of having taken the shares (9). 

Cases in which a man has been induced by false re- 
presentations to purchase shares directly from a company, 
must be distinguished from cases in which the transaction 
is not with the company, but is between two individuals, 
meeting in the market and dealing for their private 
interests, like the seller and purchaser of transferable 
shares. If a man be induced by false representations 
on the part of the directors of a company, to purchase 
shares in the company from an actual shareholder, who 
has not been himself a party or privy to the false repre- 
sentations, the shares cannot be forced back on the 
vendor, because on his part the transaction has been 
bond fide, nor can the transaction be set iiside as between 
the purchaser of the shares and the company ; for the 
contract has been between individuals, and the company 
stands in point of law in the relation of a third party. 
The purchaser of the shares must seek his remedy at 

(p) BrocikweWs Caac, 4 Drew. 10 Sim. 58, 79 ; Maturin v. 

205 ; NicoWs Case, 3 D. & J. Tredennick, 2 N. E. 514 ; 4 N. 

427. • • B, 15 ; Duranty'e Case, 26 Beav. 

(g) See SiainhaTik v. Femlet/, 271, 273; WoHh*8 Caw, 4 Drew. 

9 Sim. 556 ; Seddon v. Connell, 529. 
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^^^'J' law against the parties by whose false representations he 
has been misled (r). 



If defraud- AH that equity can do where a man has been induced 

iDg party . 

ianota to enter into a transaction by the false and fraudulent 

the trans- representations of a person who is not a party to the 

action he transaction, is to make him make good his assertion as 

aiblc b« far as is possible («). And the court can do this in many 

make good cases. Where, accordingly, upon a treaty for marriage, 

•entotion! ^ person, to whom the intended husband was indebted, was 

asked by the father of the lady to make out a list of the 

debts of the intended husband, and in doing so omitted 

the debt which was due to himself, on the representation 

made to him by the intended husband, that, if the debt were 

disclosed, the marriage would be prevented taking place, 

he was after the marriage restrained by perpetual in- 

junction from enforcing the debt against the husband (Q. 

So, also, where upon a treaty of marriage, a brother, in 

order to make it appear that his sister had a fortune of 

500L whereas she had only 350Z., gave her a sum of loOL, 

so as to make up 500L, and she gave him a bond for the 

amount, and the marriage took place upon the faith of 

the representation, it was held that the bond could not 

be enforced, and it was ordered to be delivered up to be 

cancelled (u). So, also, where a man had made a false 



(r) Duranty^B Case^ 26 Beav. 
273, 274 ; Inglis v. Ltimsden, 21 
Doc. of Ot. of Session, 2nd series, 
200. Sec WortJi's Case, 4 Drew. 
529. 

(5) PvJs/ord v. Richardsy 17 
Beav. 87, 95. See HohU v. 
Norton, 1 Vem. 135; Amot v. 
Btacoe, 1 Ves. 95; Burrowee v. 
Lode, 10 Ves. 470; Bushby v. 
Ellia, 17 Beav. 229 ; Stephens v. 
Venahks, 31 Beav. 127; Yeo- 



mans v. Williams, L. R. 1 Eq. 
185 ; Comp. Ellis v. Cdman, 25 
Beav. 673. 

(0 NevitU V. WiUdnsofi, 1 Bro. 
C. 0. 643. See Dalbiac v. Dai- 
hiae, 16 Ves. 124; VaiuchaU 
Bridge Co, v. Lord Spencer, Jac. 
67. 

(u) Gale V. Ltndo, 1 Vem. 
475. See Montefiori v* Monte- 
fioTh 1 W. Bl. 363. 
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representation as to the value of property, which he had ^^^P-J* 

agreed to charge as security for another person, his re 

presentatives were held bound to make it good (x). So, 
also, where a marriage was contracted, and a settlement 
made on the faith of representations by the executor of 
a will, under which a certain sum of money was left to 
the intended husband, that the legacy was substantial 
and safe and would be paid at a future time, the estate 
of the executor was held to have thereby become in- 
debted for the whole amount (y). So, also, where a father 
previously to the marriage of his daughter, promises to 
the intended husband to leave her a sum of money, and 
the promise amounts to a distinct engagement or under- 
taking, and the marriage takes place on the faith of such 
representation, the court will give effect to it against 
the estate of the father (z). So, also, the trustee of a 
fund, who, having received notice of an incumbrance on 
the fund, had represented to a creditor of the beneficiary 
that the fund was unincumbered, and that the beneficiary 
had a right to make an assignment, was held bound to 
make up the deficiency (a). So, also, a solicitor who has 
made to his client untrue representations respecting a 
property on which his client is about to advance money, 
may be compelled to make good his representations (6). 
Though, where one person states a fact to be true, on 



(x) Ingram v. TJun^, 1 Ha. 21 Beav. 6 ; Kay v. Crook, 3 Sm. 

67. & G. 407 ; Frole v. Soady, 2 Oiff. 

(y) Hutton v. RosBxtery 7 D. M. 1 ; St^hens v. VenabUa, 31 Beav. 

& G. 9. 128. 

(z) Hammerdey v. De Biel, 12 (a) Burrowes v. Lode, 10 Ves. 

CI. & Fin, 46 ; BarkwoHh v. 470 ; Slim v. Croucher, 1 D. F. & 

Young, 4 Drew. 1 ; Maunadl v. J. 518. 

Hedges, 4 H. L. 1039; Laver v. {h) Cleland v. Leech, 5 Ir. Ch. 

Fielder, 32 Beav. 1 ; Alt v. Alt, 478. 
4 QtiS, 84. Bee Jameson v. Stein, 

T 2 



276 RESCISSION. 

Chap. I. the faith of which another acts, a court of equity will 
'—^ often compel him to make his assei'tion good, it does not 



follow that where a man has given a general character 
respecting another, the person to whom the representation 
was made can come into equity to compel him to make 
good his representation. Though a person who mis- 
represents the character or the credit of another, is liable 
for the damage occasioned by such representation, the 
amount can only be determined in a court of law by an 
action for damages (c). 
Sales bj The rules with respect to sales by the court are not 
aet^uie ^^^^ stringent than in ordinary cases (<£). If a sale has 
on the taken place under a decree of the court, and there has 

ground of * 

fraud, &c. been false representation or undue concealment in the 

conditions or particulars of sale, or a good title cannot 

be shown, the sale will be set aside if application be 

made before conveyance executed (e). If the conveyance 

be executed, the purchaser must take the consequences, 

and can only rely on the covenants (/). 

Terms on The court will not rescind a transaction without re- 

u-aMaction ^^ii^g the party in whose favour it interferes, to restore 

w rescind- the party against whom relief is sought, as far as possible 

to that which shall be a just situation with reference to 

the rights which he held antecedently to the transaction 

(g). The terms on which a transaction will be rescinded 

vary with the particular circumstances of the case. In 

some cases deeds have been absolutely rescinded (A) by 

(c) Whitmore v. Mackesan, 16 (/) ThanuuY, PoweU, 2 Cox, 

Beav. 128. 394 ; M'CuUoch v. Oregort/, 1 K. 

{d) Lachlan v. Beynolds, Kay, & J. 286. 

55, (g) Bellamy v. Sahine, 2 Ph. 

\ (c) lb. M'Cvllochy, Gregory y 425; King v. Savery, 6 H. L. 

1 K. & J. 286. See Ward v. 627. 

Trathe\ 14 Sim. 82 ; Linehan v. (k) Bates v. Orave$, 2 Ves. 

Co«er, '7 Ir. Eq. 176. Jr. 287. 
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the court decreeing them to be delivered up to be can- ^P- ^* 

celled (i) ; but the usual course of the court in setting 

aside a transaction, is to proceed on the maxim that he 
who seeks equity must do equity (j). Instruments, 
accordingly, are either set aside on repayment of the 
actual consideration with interest thereon at a reason- 
able rate (i), or are directed to stand as a security for 
the monies actually advanced, with interest thereon at 
a reasonable rate (l), or for what upon investigation shall 
be ascertained to be really due (m). If the property is 
personal, a decree for the repayment of monies, or the 
delivery up and cancellation of the instrument, will be 
complete relief, although the legal interest should have 
been conveyed (n). But if the subject matter of the Re«>"vey- 

•^ ^ -^ . . •^ . anceor- 

transaction be real estate, it is usual to direct a recon- derwi when 
veyance, because if this is not done, a question may mauer is 
arise as to what has become of the real estate (o). If, '^^ ^"^^^' 



(f) See Jackman v. Mitchell, 
13 Ves. 586. 

(J) WHkimony^ Fowhes, 9 Ha. 
594. 

(A:) Bamadiskn v. Lingoody 2 
Atk. 133 ; Lawley v. Hooper, 3 
Atk. 278 ; Owynne v. Eeaton, 1 
Bro. 0. C. 1 ; Lovdl v. Hicks, 
2 Y. & 0. 55 ; WiU(m v. Short, 
6 Ha. 384; Ingram v. Thorp, 7 
Ha. 67. 

{I) Proofs. JKnea, Forrest, 111 ; 
Crowe V. Ballard, 3 Bro. 0. 0. 
120; Newman v. Payne, 2 Ves. 
Jr. 199 ; Byne v. Vivian, 5 Ves. 
004; Davis v. Duke of Marl' 
lorough, 2 Sw. 166; Peacock y, 
Evans, 16 Yes. 512; Colclxmgh 
V. Bolger, 4 Dow. 64 ; King v. 
Hamlet, 2 M. & K. 456 ; 3 CI. & 
Fin. 218 ; Earl of Aldhorough v. 



Trye, 7 01. & Fin. 436, 462 ; 
Carter v. Palmer, 8 01. & Fin. 
657, 11 Bligh, 397; BiUage v. 
SotUhee, 9 Ha. 540; Balcer y. 
Bradley, 7 D. M. & G. 697; 
Croft Y, Oraham, 2 D. J. & 8. 
155. 

(w) Wharton v. May, 5 Yea. 
27; Purcell v. Mcumamara, 14 
Yes. 91 ; WaU v. Gr(n>e, 2 Sch. 
& Lef . 492 ; Longmate v. Ledger, 
2 Giff. 157. 

(n) See 1 Yes. 376 ; William- 
son y. Oihon, 2 Sch. & Lef. 357 ; 
Eastabrook y. Scott, 3 Yes. 455 ; 
Cooper y. Joel, 1 D. F. & J. 240 ; 
Slim y. Croucher, ib. 520. 

(o) Pickett y. Logg^n, 14 Yes. 
231 ; Clark y. Malpas, 31 L. J. 
Oh. 696; but see Hoghton y. 
hoghton, 15 Beay. 278; AtU- 
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Chap. I. however, the deed is not merely voidable, but wholly 

void, no reconveyance is necessary (p). 

The terms on which a reconveyance will be ordered, 
are the repayment of the purchase monies and all sums 
laid out in improvements and repairs of a permanent 
and substantial nature, by which the present value is 
improved, with interest thereon from the times when 
they were actually disbursed. On the other hand, charges 
for the deterioration of the property must be set off 
against the allowances for permanent improvements. 
The party in possession must also account for all rents 
received by him and for all profits, such as monies arising 
from the sale of timber, or from working mines, with in- 
terest thereon, from the times of the receipt thereof. 
He must also pay an occupation rent for such part of 
the estate as may have been in his actual posses- 
sion (q). Allowance for lasting improvements can only' 
be for such as were made during the period of account- 
ing for the rents (r). The account of rents and 
profits on the one side, and of lasting improvements 
on the other, must be carried back to the same 



Oen, V. Magdalen College , 18 
Boav. 255. 

(p) Ogilvie v. Jeaffreson, 2 Giff. 
381. 

(q) Savage Y, Taylor y Forrest, 
234 ; AU.'Oen. v. Balliol College, 
9 Mod. 412 ; York Buildinga Co. 
V. M^Kenzie, 3 Pat. Sc. App. Ca. 
398, 679, 3 Ross L. 0. Sc. 305 ; 
Ward V. IIarij)ole, cit. 3 Bligli, 
470; Ex parte HugheSy 6 Ves. 
617 ; Ex parte Bennett, 10 Vos. 
381 ; Murray v. Palmer, 2 Sch. & 
Lef. 490; Edwards v. M'Cleay, 
Coop. 308, 2 Sw. 287; Donovan 
V. Fricker, Jac. 165; Trevelyan 



V. Charter, 4 L. J. Ch. N. S. 
214; TrevelyanYn IVJiite, 1 Beav. 
588 ; Mulhallen t. Marum, 3 Dr. 
& War. 337 ; Oibson v. D'Este, 
2 Y. & 0. C. 0. 581 ; MUl v. 
Hill, 3 H. L. 828; Davey v. 
Durrant, 1 D. & J. 554 ; Tyrrdl 
y. Bank of London, 10 H. L. 26; 
Stepney v. Bxddtdph, 13 W. R. 
576; 5 N. E. 606; Dally v. 
Wonham, 33 Beav. 162. See 
Douglas v. Culverwell, 31 L. J. 
Oh. 643; Cooper y. FhihhB,L. B. 
2 App. Oa. 171. 

(r) Att.'Oen. v. Earl of Cra- 
ven, 21 Beay. 411. 
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time («). The decree is erroneous if it directs the account ^f- J- 

of rents and profits to begin at one time, and the account 

of lasting improvements at another, unless there is some 
special reason for doing so {t). The party in possession 
would also, it is conceived, be required to reinstate pre- 
mises which he had materially altered; e. g. a private 
residence into a shop (u). 

The value of permanent and substantial improvements 
of all kinds, by which the present value of the property 
is improved, such as for the erection of a mansion house, 
and for plantations of shrubs, will be allowed (x). But 
no allowance will be made for monies which have been 
expended by the party in possession, as a matter of taste 
or personal enjoyment (y). Nor will allowance be made 
for monies which have been expended upon the property 
with the view of rendering it impossible for the real 
owner to recover his estate, and so improving him out 
of it, as it may be called (z), 

A purchaser who seeks to set aside a transaction on 
the ground of fraud, should specially pray in his bill for 
the repayment of repairs and improvements. He will 
be credited with the amount of repairs and improvements, 
executed before the discovery of the defect in title, if 



(«) Neesom v. Clarhson, 4 Ha. 
103. 

(0 lb. See as to allowance 
for improvements of charity 
property, AU,-Oen. v. Kerr, 2 
Beav. 429; Att.-Oen. v. Mag- 
dalen College, IS Beay. 254; 
Att'Oen, V. Daveg, 19 Beay. 
527. 

(tt) Dotiovan y. Fricker, Jac. 
165. 

(a?) York Buildings Co. y. 
M'Kenzie, 3 Pat. So. Ap. 398, 



579; 3 Boss. L. C. So. 305; 
St^mey y. Biddtdph, 13 W. R. 
576, 5 N. R. 506. 

(y) York Buildings Co, y. 
M'Kenzie, 3 Pat. Sc. Ap. 398, 
579, 3 Ross. L. C. Sc. 305 ; 
Att'Gen, y. Kerr, 2 Beay. 429; 
Mill y. Hill, 3 H. L. 828. 

{z) Kenney y. Brown, 3 Ridg. 
518 ; Stepnty y. Biddulph, 5 N. 
R. 505, 13 W. R. 576, Sug. Y. 
& P. 287. See Pdly y. Bos- 
amihe, 4 Gifif. 390. 
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Chap. I. their repayment is specially prayed by the bill (a) ; and, 

'— probably, of necessary repairs executed during or pending 

litigation, if specially prayed (6). 

In a case where a purchase was set aside for fraud, 
and the purchaser was decreed to pay an occupation rent, 
receiving back his purchase monies with interest, there 
being a considerable excess of the rent over the interest, 
annual rests were directed, until the principal should be 
liquidated (c) ; but a special case must be shown to 
warrant such a direction (c2). 

It is not the course of the court to direct an account 
of wilful neglect and default, in cases where the possession 
is not primarily referable to the character of mortgagee (e). 
When persons, though in fact mortgagees, enter into 
possession of rents and profits in another character, they 
cannot be subjected to that special liability (/). The 
rule may be different if a special case of fraud be made 
out (gr). 

If there has been long delay in filing the bill, the 
accounts of rents and profits will be limited to the time 
of filing the bill {h). 



(a) See Edwards v. M*Cleay^ 
2 Sw. 289. 

(6) Sug. V. & P. 279 ; Dart. 
V. & P. 623. 

(c) Donovan v. Fricker, Jac. 
165. 

{d) See Nec9om y. Clarkaon, 4 
Ha. 97. 

(c) Murray y. Palmer, 2 Sch. 
St Lef. 486 ; Trevelyan v. Charter, 
4 L. J. Ch. N. S. 214 ; Murphy 
V. O'Shea, 2 J. & L. 422 ; Sher- 
win T. ShaJcespeare, 6 D. M. & 
G. 531 ; Lord Kensington v. 
Bouverie, 7 D. M. & G. 134, 
156, 157; ParkimonT, Hanhury, 



2 D. J. & S. 450. See decree in 
Greeley v. Mousley, 4 D. & J. 
101 ; but see decree in Murray 
y. PalmcTy 2 Sch. & Lef. 489 ; 
Gibaon y. D^Eete, 2 Y. & 0. 0. 
0. 581. 

(/) Parkineon y. Hatibury, L. 
B. 2 App. Ca. 1. 

(g) Howell v. EoweU, 2 M. & 
0. 478 ; Adams y. 8worder, 2 D. 
J. & S. 44 ; Parkinson y. Hon' 
lury, L. B. 2 App. Ca. 15. 

{h) Pickett y. Loggon, 14 Ves. 
231 ; Mulhallen y. Marum, 3 Dr. 
& War. 317. 
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If the transaction complained of is one in which a g^'J* 

trustee or agent, employed to purchase, has sold property -- 

of his own 8un*eptitiously, to his cestui que trust or prin- rescission 
cipal, the right of the latter is not merely to rescind the tee, agentj* 
contract in toto, or to abide by it in its integi-ity, but to ^jj ^^ 
hold the. property, and to pay no more for it than thepfrtyof 
trustee or agent himself had paid (i). If the agent sells surreptl- 
to his principal property of his own for which he has ^^uiVue 
paid nothing, the principal can only retain the property *r^» P«"i"- 
upon the terms of paying its proper value (J). 

If the trustee, or other person, filling a fiduciary ^ ^*» 

bought prO" 

character, has purchased surreptitiously from the person perty aur- 
towards whom he stands in such relation, and the latter Swn^m/ 
does not wish for a reconveyance of the property, the 
former will be held strictly to his bargain, if it be 
beneficial to the estate. If it be not beneficial to the 
estate, the property will be ordered to be resold and re- 
conveyed to another purchaser, if a better can be found ; 
otherwise, he will be held to his purchase ; if a better 
purchaser be found, he will be regarded as a trustee for 
the profit on the resale (k), and will be held responsible for 
any loss which his interference with the sale may have 
occasioned (Q. In a case where an estate sold under a 
decree of the court was purchased by a solicitor in the 
cause without leave of the court, the court, after the 
purchase had been confirmed, ordered the estate to be 
again offered for sale at the price at which he had pur- 
chased it ; and, if there should be no higher price, that he 



(i) Bank of London Y. Tyrrell, 617; BandaU v. Errington, 10 

10 H. L. 26. Ves. 428 ; Ex parte Morgan, 12 

(/) Cfreat Luxemburg Bailtvay Yes. 6; Ex parte Lewis, 1 Gl. & 

Co, V. Magnay, 25 Beav. 595. Ja. 69. 

(A;) Ex parte Heynoids, 5 Vos. (I) Ex parte Lewis, ib. 
707 ; Ex parte Eughee, 6 Yes. 
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lowed to 
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should be held to his purchase (m). In WiUiamson t. 
Seaher {n), where permanent improvements had been 
made, the estate was put up at its improved value, subject 
to the question whether he should be allowed the value of 
such improvements. But the usual course is to order that 
the expense of repairs and improvements, not only sub- 
stantial and lasting, but such as have a tendency to bring 
the estate to a better sale, after making an allowance for 
acts that deteriorate the value of the estate, shall be added 
to the purchase-monies, and that the estate shall be put 
up at the accumulated sum (o). If the trustee, or other 
person filling a fiduciary character, who has purchased 
property surreptitiously from the person towards whom he 
stands in such relation, has resold the property at a profit, 
he must account for such profit with interest (p). 

In a case where a servant took an agreement for a lease 
of premises in his own name, but really as the agent of 
his master, and having afterwards denied the agency, 
claimed to hold the premises for his own benefit, he was 
decreed by the court to be a trustee for his master (5). 

Where a transaction is set aside on the ground of fraud, 
the party complaining will be allowed all costs, charges, 
and expenses properly incun*ed in respect of and incident 
to the transaction, including the costs of conveyance (r). 



(m) Sidiiey v. Raiujer^ 12 Sim. 
118. Seo NeltJiorpe v. Penny ^ 
man, 14 Ves. 617. 

(n) 3 Y. & C. 717. 

(0) Ex parte Reynolds, 5 Vos. 
707 ; Ex parte Lacey, 6 Vos. 625, 
629; Ex parte Bennett, 10 Yos. 
381. 

{p) Fox V. Macreihy 2 Bro. C. 
C. 400 ; Hall v. Halktt, 1 Cox, 
134 ; Ex parte Reynolds, 5 Yes. 
707 ; Brookman v. Rothschild, 3 



Sim. 153 ; Rothschild v. Brook- 
man, 2 Dow. & CI. 188. Seo 
Bank of London v. Tyrrell, 10 H. 
L. 26. 

{q) Earl of Stamford v. Daw- 
san, 15 W. E. 896. 

(r) Edwards Y, M'Cleay, 2Sw. 
289; Berry v. Armititead, 2 
Keen, 221 ; MxdhaUen v. Ma- 
rum, 3 Dr. & War. 317 ; Oihson 
v. D'Este, 2 Y. & C. 0. C. 
681 ; Slim v. Croucher, I D. F. 
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In faking the accounts between the parties, interest at ^*P* J* 
the rate of £4 per cent, per annum, will be allowed on all 



Interest 



monies expended in lasting and substantial improvements allowed 
by the party in possession. The same i-ate of interest JJ monies, 
will, as a general rule, be debited to him in respect of 
monies, &c., &c., received by him, and of costs, charges, 
and expenses properly incurred by the complaining 
party («). If, however, there has been a breach of duty, 
and violation of trust, he will be debited with interest on 
monies received, or profits made by him, at the rate of £S 
per cent. (Q. If there has been negligence on the part of 
the complaining party, interest will not be allowed (u). 

In ordinary cases, when the court sets aside a trans- No recon- 
action, the defendant has a right to insist upon an account antii ac- 
before he is called upon to reconvey (v) ; but a defendant ^J["* ^ 
who is in possession under a pretended purchase cannot, 
if the court shall be of opinion that there has been in fact 
no purchase, insist upon an account of monies paid by, or 
owing to him, which he alleged, but failed to prove, was 
the consideration agreed upon for such purchase («). If a 
reconveyance is ordered, and an account of rents and pay- 



& J. 520; Cartledge v. Bad- 
bourn, 14 W. E. 604. 

(«) Gibson v. D'Eate, 2 Y. & 0. 
0. C. 681 ; Sharp v. Leach, 31 
Beav. 503; Maturin v. Treden-- 
nicky 12 W. B. 740. See Loodl 
V. Hicks, 2 Y. & C. 55 ; 5/. per 
cent, was formerly allowed, see 
Jac. 166, 179; see also Edwards 
V. Browne, 2 Coll. 107; Att.^ 
Gen. V. Al/ord, 4 D. M. & G. 
843 ; Mayor, &c,, of Berwick v. 
Murray, 7 D. M. & G. 513 ; and 
is sometimes even now allowed; 
Stepney v. Biddulph, 13 W. B. 



576. 

[t) Benson v. Heaihom, 1 Y. 
& 0. 0. C. 340; Mayor, &c,, of 
Berwick v, Munny, 7 D. M. & 
G. 518; Bank of London Y, Tyr- 
rell, 10 H. L. 63. See St. Aubyn 
v. Smart, L. B. 5 Eq. 183. 

(m) M*CullochY» Gregory, IK. 
& J. 286. 

(v) Murray v. Palmer, 2 Sch. 
& Lef. 490; Gibson y. D'Estc, 
2 Y. & C. 0. 0. 681 ; Wilkinson 
V. Fowkes, 9 Ha. 594. 

(a;) Wilkinson v. Fowkes, ib. 



284 



JEUCSCISSION. 



9**P- J- ment of the balance is ordered, but no lien for such balance 
IS given on the estate, the conveyance must be made at once, 

witliout waiting for the result of the accounts (y). 
rnrcliascr In one caso the purchaser, obtaining a decree for 
follow pur- rescinding a contract, on the ground of frauds was allowed 
moittcy. *^ follow the stock in which part of the purchase-money 

had been invested (z). 
LJ^iLi^l^f If the transaction into which a man had been induced 

reiemion or 

partnership \yy fraud to enter is a partnership, the terms of rescission 

transao- 

iions. will be that his partner or copartners repay him whatever 
he may have paid, with interest thereon, and indemnify him 
against all claims and demands which he may have be- 
come subject to by reason of his having entered into the 
partnership ; he, on the other hand, accounting for what be 
may have received since his entry into the concern (a). 

If a man has been induced by false representations in 
the prospectus of a company to take shares from the com- 
pany, he is entitled to recover his money, and to have his 
name removed from the register (6). If he has received 
take shares dividends before discovering the fraud, the terms of rescis- 
pany. ' sion are that his name shall be removed from the register, 
and that an account shall be taken of what sums have 
been paid to him by the company, and of what sums he 
has received with interest at a reasonable rate, and that 
the balance shall be paid to him with all costs (c). 
Rcmoyal of Where a person in order to defraud his creditors has 
name from transferred stock to a fictitious person, upon proof of the 
legister. ^^^^ -^ ^^ |^ Ordered that the fictitious name shall be 



Terms of 
ri scission 
where a 
roan has 
been in- 
(Inced by 
fraud to 



(y) Trevclyan v. Charter^ 9 
Beav. 140. 

(z) SjnaU V. Atttvood, Younge, 
607. 

(a) Lindl. on Part. p. 929. 

(6) Bla^e*8 Case, 34 Beav. 639; 
i2oM V. Estates Investment Co., 



L. B. 3 £q. 122; Fox*s Case, 
37 L. J. Ch. 257; Chester J. 
Spargo, 16 W. B. 576. 

(c) Kent V. Freehold Land and 
Brickmaking Co., L. B. 4 £q> 
598. 
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erased from the register, and that the name of the real ^P-J* 
owner be inserted {d). 



If a case for rescission be not made out, the bill may be Bill for 
dismissed without prejudice to any action at law that the ji^misMS 
plaintiff may bring (e\ ''^*?«>»* 

^ '^ ON/ prejudice 

If an instrument be founded on fraud, there can be no to «n action 
rectification. The court can reform an instrument only j^^ j.^j|j._ 
where its incorrectness arises from mistake, from igno- <»tion if 

^ there b6 

ranee, or accident, and does not go to impeach the general fraad. 
fairness of the transaction (/). 

If a man's name has been placed on the register Bemoyal 
of shareholders of a company, without his consent, hia^rted by 
through the false, representations of a third party, and ™*'i^?'^®' 
an order to wind up the company has been subse- on regisur 
quently made, the court will order it to be removed from holders of a 
the register (g). ^""i^^- 

In cases where a man has fraudulently appropriated to Belief by 
his own use, monies belonging to another, the appropriate p^y^uSs* 
remedy of the Court of Chancery is by declaring him a **®* 
trustee of such monies, and ordering him to make them 
good (h), 

A court of equity wiU relieve against fraud in judicial Relief 
proceedings. If a party has been induced by fraud to S^" 
consent to a decree, or if fraud in obtaining a decree has ^roStw!*' 
been practised on the court, the court will grant relief on ^ 
being satisfied that the conduct of the party himself has 
not deprived him of his title to relief, and that the relief 

{d) Orem v. Bank of England^ Lef, 602. Seo Hartopp v. Har^ 

3 Y. & 0. 722; Arthur v. «opp, 21 Beav. 259. 

Midland Railway Co., 3 K & J. {g) Re Patent FiU Co., Ex 

204. parU WhiU, 15 W. E. 754. 

(c) BartleU v. Salmon, 6 D. {h) Rol/e v. Oregon/, 34 L. 

M. & G. 33. See Evam v. Bide- J. Ch. 274 ; Charlton v. Coombs, 

nell, 6 Ves. 191. 4 Qiff. 385. 

(/) Watt V. Grove, 2 Sch. & 



286 BESCISSION. 

^U^I- can be given with due regard to the just interests of 
— others (i). 

Where any fraud or collusion has been practised, a 
sale and conveyance cannot be held valid, although they 
have the colourable protection of a decree of a court of 
equity (t). The orders of the court cannot, however, be 
set Bjside on grounds less strong than those which would 
be required to set aside transactions between competent 
parties (Z). To set aside, on the ground of fraud, a decree 
signed and enrolled, actual positive fraud must be shown. 
There must be on the part of the person chargeable with 
it the yruilua animus, the mala mens putting itself in mo- 
tion, and acting, in order to take an undue advantage for 
the purpose of actually and knowingly committing a fraud. 
The fraud must be a fraud which can be explained and 
defined upon the face of the decree. Mere irregularity, or 
the insisting upon rights, which upon a due investigation 
of those rights might be found to be ovei-stated, or over- 
estimated, is not the kind of fraud which will authorise 
the court to set aside a decree (m). 

Though the court cannot set aside the judgment of a 
common law court obtained against conscience, it will con- 
sider the person who has obtained the judgment as a 
trustee, and will decree him to reconvey any property that 
he may have become possessed of under the judgment, on 
the groun<i of laying hold of his conscience, so as to make 
him do that which is necessary to restore matters as 
before (n). With respect to fines which had been obtained 
by fraud, the court would not absolutely set aside a fine so 

(t) Barnedy v. Powdl, 1 Ves. D. J. & S. 416. 

120, 285; Davenports. Staff<yrd, (m) Patch v. Ward, L. E. 3 

8 Beav. 522, supra, p. 3. Ch. App. 203. 

{k) Colclou^h V. JBofger, 4 {n) Barnesly v. PoweU, 1 Ves. 

Dow. 04. 120, 285. 

(Q Brooke v. Lord Mostyn, 2 
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obtained, nor would it send the party aggrieved to the ^P'J* 

court of Common Pleas to get it vacated. The course of 

the court was to consider all persons taking an estate 
under the fine with notice of the fraud as trustees for the 
party defrauded, and to decree a reconveya^nce of the land, 
on the general ground of laying hold of the conscience of 
the parties to make them do that which was necessaiy for 
restoring matters to their former position (o). 

Though a court of equity has no jurisdiction to relieve 
against fraud in obtaining the setting up or execution of 
a will ( p), it may relieve against a probate obtained by 
fraud by converting the party taking under the instru- 
ment into a trustee for the party defrauded (q). 

"The cases," said Lord Lyndhurst, in Allen v. Mac^ 
pherson (r), " in which this court has declared a legatee or 
executor to be a trustee for other persons have been cases, 
in which there have been either questions of construc- 
tion (a), or cases in which the party has been named as 
trustee, or has engaged to take as such (t), or in which 
the Court of Probate could afford no adequate or proper 
remedy (u)." A legacy given to a person in a character 
which the legatee does not fill, and by the fraudulent 
assumptton of which character the testator has been de- 
ceived, will not take effect. A false character, however, 
attributed by a testator to a legatee will not affect the 



(o) Cruise Dig. tit. xxxv. c. 
14, 8.12. Seo Pickett v. Loggon, 
14 Ves. 234 ; ffampson y. Hamp^ 
son, 3 V. & B. 42 ; Langley v. 
Fiaher, 9 Beav. 100; Tarldon v. 
Liddell, 17 a B. 414. 

{p) Allen V. Macpherson, 1 H. 
L. 191 ; supra, p. 4. 

(q) Barnesly v. Powell^ 1 Vos. 
237 ; Allen v. Macphersouy 1 Ph. 
145 ; 1 H. L. 213. 



(r) 1 H. L. 214. 

(a) Kennell v. Ahhotlf 4 Ves. 
802. 

{t) Thynn v. Thynn, 1 Vern. 
296; Kennell v. Ahhatt, 4 Ves. 
802 ; PodmoreY. Gtmning, 7 Sim. 
660, suprut pp. 212, 213. 

(m) See Segrave v. Kirtuan, 
Beat. 157 ; Charlton y. Coombs, 4 
Oiff. 385 ; Wilkinson v. Jonghin, 
L. E. 2 Eq. 319. 
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^p. L validity of the legacy, unless the false character has been 
^acquired by a fraud which deceived the testator (v). 

A charter which has been obtained fi-om the Crown by 
fraud, may be repealed by sci. fa, ; but so ' long as it 
remains unrepealed, its validity cannot be disputed (a?). 
Remedy by The appropriate remedy of the Court of Chancery 
against fmud may, under the peculiar circumstances of tbc 
case, be by way of injunction. An injunction may be had 
either to restrain proceedings at law upon an instrument 
which is vitiated by fraud, or to restrain a man from doing 
acts, which amount to a fraud in the extensive significa- 
tion in which that term is understood by a court of equity. 
Although a man may have a good defence at law to an 
action on an instrument, which is vitiated by fraud, he is 
not precluded from proceeding in equity to resti-ain the 
action (y). If there be an equitable case stated by the 
bill, there is jurisdiction to interfere by way of injunction, 
if necessary, and also by way of ordering the instrument 
to be delivered up {z). 

In restraining by injunction acts which are fraudulent in 
the sense of a court of equity, the court exercises a most 
extensive jurisdiction. Injunctions may be had upon a 
proper case being made out to restrain a man from parting 
with, or transferring property, or paying or receiving 
monies, &c., &c. (a), from negotiating securities (6), from 
selling property (c), &c., &c. So, also, injunctions may be 

(v) QxUb v. QileSy 1 Keen, rancc Co, v. Motes^ H L. T. 

692. 532. 

{x) See Machride v. Lindsay, 9 (2) TraiR v. Baring, 33 L. J. 

Ha. 674. See as to setting aside Ch. 627, per Tomer, L. J. supra, 

letters patent obtained by fraud, p. 6 ; Kerr on Inj. 33. 
Att'Oenn \, 'Vernon, 1 Vem. (a) Kerr on Inj. 695. 
369. (b) lb. 

(y) Femyhough v. Leader, 15 (c) lb. 692. 
L. J. Ch. 468; London AstU' 
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# 

had to restrain the piracy of trade marks (d). So, also, ^*p- J* 

if a man has by his conduct encouraged another to 

expend monies on property, or deal in a matter of interest, 
a court of equity will restrain him from derogating froth 
the interest in which that other has been induced to deal, 
or from enforcing his legal right against him, unless the 
latter has received the benefit which he contemplated at 
the time he was induced to alter his condition (e). 
Where, accordingly, a lessor, pending an agreement for a 
building lease, represented to the intended lessee that he 
could not obstruct the sea view from the houses to be 
built by the lessee, pursuant to the proposed lease, be- 
cause he himself was a lessee under a lease for 999 years, 
containing covenants which restricted him from so 
doing ; but after the building lease had been taken, and 
the houses built upon the faith of the representation, the 
lessor surrendered his 999 years* lease, and took a new 
lease omitting the restrictive covenants, the court re- 
strained him by injunction from building so as to obstruct 
the sea view (/). So, also, where on one of two partners 
retiring from business, it was left to arbitration to deter- 
mine what was to be paid to the retiring partner for the 
goodwill of the business, and the arbitrators, on the clear 
understanding of the parties that the retiring partner 
would not set up trade in the vicinity, allowed him 500?. 
as his share of the goodwill, but the award was silent on 
the subject ; the court, nevertheless, upon parol evidence 
of the understanding on which the award was made^ 
restrained him from carrying on trade in the same vici- 
nity (g). So, also, a man who has permitted the owner of 
the adjoining premises to rebuild them to a greater height 

(<Q Kerr on Inj. 474—489. 359, 1 D. F. & J. 33. 

(«) Supra, p. 81. (g) Harrison v. Gardiner, 2 

(/) Piffgott r. Stratton, John. Madd. 198. 
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or miare- 
presenta- 
iion. 



^ap. I. than they were before, and to alter his ancient lights 
and to open new ones, will be restrained by injunc- 
tion from interrupting the lights after they are com- 
pleted (h), 
Remedj by Where the aid of a court of equity is sought by way of 
perform- Specific perfoiinance of a contract, the principles of ethics 
by fraud ^^^® * more extensive sway than when a contract is sought 
to be rescinded. The court is not bound to decree specific 
performance in every case where it will not set aside a 
contract, or to set aside every contract that it will not 
specifically perform (i). When the rescission of a contract 
is sought, a case must be made out showing that the 
transaction is not only unfit to be acted on in equity, but 
is also unfit to be acted on at law {k) ; but it does not 
follow, though a contract be good in point of law, that it 
must be carried into execution in equity. Many circum- 
stances may operate to induce a court of equity to refuse 
its assistance, though the agreement may stand the test of 
a court of law (c). The oourt in such cases simply refuses 
to interfere, leaving the parties to such consequences as 
may follow from the legal rights which the contract may 
have given them (m). Specific performance rests with the 
discretion of the court upon a view of all the circum- 
stances (n), and with an eye to the substantial justice of 



{h) Cotching v. BoMett, 32 Beav. 
101. See further, supra, 82 — 
86; Kerr on Inj. 201—205, 349. 
' (») Cadman v. Horner, 18 Ves. 
10 ; Vigera v. Pike, 6 CI. & Fin. 
645 ; Wilde v. Gibson, 1 H. L. 
607 ; Rawlins v. Wickham, 3 D. 
& J. 322. 

{k) Tt^er* V. Pa-c, 8 Ca. & Fin. 
645. See Willan v. WxUan, 2 
Dow. 275. 

{I) Martin v. Mitchell, 2 J. & 



W. 420 ; Bartlett v. Salmon, 6 D. 
M. & G. 33 ; Higgins v. Samds, 
2 J. & n. ^60. 

(m) Bellamy v. Sabine, 2 Fh. 
449; Myers v. Watson, 1 Sim. 
N. S. 629. 

(n) White v. Damon, 7 Vefl. 
33 ; Baddiffe v. Warrington, 12 
Ves. 331; Falcke v. Gray, 4 
Drew. 659 ; Watson v. Iforffon, 
4 D. M. & G. 230. 
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the case (o). Where a party calls for specific performance, ^P* J* 

he must, as to every part of the traDsaction, be free from 

every imputation of fraud or deceit. An agreement affected 
by misrepresentation or tainted by deceit is incapable of 
being made the subject of the interference of a court of 
equity in order to compel its specific performance (p). 
There can be no specific performance if a material and 
important fact be untruly stated (q). It is no answer, in 
a suit for specific performance, to the fact of the plaintiff 
having made a false representation, to say that the defen- 
dant was imprudent. A man who calls for specific per- 
formance must be able to show that his conduct has been 
clear, honourable, and fair (?•). It is a principle in equity 
that the court must see its way very clearly before it will 
decree specific performance, and that it must be satisfied 
as to the integrity and good faith of the party seeking its 
interference (s). Misrepresentation as to a small portion 
only of the property, the subject of the contract, will, if 
the misrepresentation is intentional, prevent a man trota 
coming to the court to have the contract enforced. It is 
not sufficient that the vendor ofler to waive the portion 
affected by the representation {t). The effect of a partial 
misrepresentation is not to alter or modify the agreement 
pro tanto, but to destroy it entirely, and to operate as a 
personal bar to the party making the application (u). Mis- 



(o) Kingy. Hamilton, 4 Peters 
(Amer.), 311. 

{jp) Harris v. Kemble, 7 L. J. 
Ch. 83; 5 Bligh, 730. See 
Fhilippa V. Duke of Bucks, 1 
Vem. 227 ; Ellard v. Lord Llan- 
daff, 1 Ba. & Be. 241 ; Brealey 
V. Cottins, You. 317; Walters 
v. Morgan, 3 D. P. & J. 718 ; 
CdUyy v. Gadsden, 15 W. E. 
1185. 



{q) Price v. Macaulay, 2 D. 
M. & a. 339. 

(r) Cox V. MidcUeton, 2 Drew. 
220; Walters Y.Morgan, 31), F, 
& J. 718. 

(fl) Brealey v. CoUins, You. 
327 ; Walters v. Morgan, 3 D. F. 
& J. 718. 

(*) Viscount Clermont v. Tas- 
hurgh, IJ. & W. 119, 120. 

(u) lb. Stewart v. Alliston, 1 

u 2 
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^^ ^' representation of a material fact, although innocently made, 

will be a bar to the application {x). If a prospectus be 

issued containing material representations, and a person 
accepts shares on the faith of the representations, the party 
who made the representations cannot, if they prove to be 
untrue, compel the other party to accept the shares^ 
although he believed what he stated to be true (y). It is 
a defence to a bill for specific performance that the plaintiff 
has made inaccurate representations with respect to the 
property, the subject of the contract, although these repre- 
sentations proceeded upon and had reference to sources of 
information which were equally open to all pailies, and 
might have enabled the defendant to detect the alleged 
inaccuracies, if the evidence shows that they could not have 
been easily detected (z). There may, however, be specific 
performance although the description of the property, the 
subject of the contract, be incorrect, if it appear that the 
purchaser knew at the time of the purchase that the re- 
presentation was untiiie, or inspected the property before 
making the purchase, and so acted upon his own judgment 
in the matter (a) ; or if there were circumstances in the 



Mer. 26. See Rawlins v. Wick- 
ham, 3 D. & J. 321. 

{x) Ainslie v. Medlycott, 9 Ves. 
13, 21 ; Higginaon y. Chwes, 15 
Yes. 524 ; Stewart v. AUiston^ 1 
Mer. 26; Price v. Macaulay, 2 
D. M. & G. 339; Biggins v. 
Samds, 2 J. & H. 460 ; Comp. 
White V. Bradahaw, 16 Jur. 738; 
Hume V. Pocock, L. B. 1 Ch. App. 
379. 

{y) New Brunaioick, d:c,, Bail- 
way Co, V. Muggeridge, 1 Dr. & 
Sm. 363, 382. 

(s) Harris v. KemMe, 7 L. J. 



Ch.85; 5Bligli,730. See Saw- 
lins y. Wickham, 3 D. & J. 
318; Higgins y, Sameh, 2 J. & 
n. 468; Colby y. Gadsden, 15 
W. E. 1185. 

(o) Dyer y. Hargrave, 10 Ves. 
605 ; Grant y. Muni, Coop. 177; 
Lord Brooke y. RowndthwaOe, b 
Ha. 306; Haywood y. Cope, 25 
Beay. 140; Clarke y. Maddn' 
tosh, 4 Giff. 134; Henderson y. 
Hudson, 15 W. B. 860. Comp. 
Higgins y. Samds, 2 J. & H. 468; 
Viners y. Tuck, 1 Moo. P. 0. N. 
S. 526. 
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case which demanded further investigation, for which the ^P* !• 

Sect. 7* 

vendor aflforded every facility (b) ; or if the representations 

which have been made are vague in their terms, and 
merely amount to a statement of value or opinion (c). 

There cannot be specific performance if the description 
of the property is of so ambiguous a nature that it cannot 
with certainty be known what it was the purchaser ima- 
gined himself he was contracting for (d), A vendor of 
property who makes statements respecting the property, 
is bound to make them free from all ambiguity ; and the 
purchaser is not bound to take upon himself the peril of 
ascertaining the true meaning of the statements (e). A 
definite representation upon a fact affecting the value of 
the subject of sale will entitle the purchaser, if the repre- 
sentation be untrue, to resist specific performance (/). It 
is the duty of every vendor to state all the circumstances 
connected with the property he is selling, and the incidents 
to which it is subject, in such a manner that they can be 
understood by a person of ordinary intelligence, and not 
merely in such a way that only a skilled lawyer would be 
able to ascertain the nature of the title under which he is 
purchasing (gr). If leasehold property, which is sold in 
separate lots, is held under one lease, it is incumbent on 
the vendor to state the fact in plain and distinct lan- 
guage (h). 

If there be unusual covenants in a lease, and the seller 



{b)ClarkeY.MackirUo$h,^Oi3. 496, 507; Dryadale v. Mace, 6 

134. D. M. & G. 107 ; 8tvauland v. 

(c) 8coU V. Hanson, 1 B. &M. DearsUyy 29 Beav. 430. 
128; Johmcm v. Smart, 2 Giff. (/) Lwd Brooke v. Rownd-^ 

151, 9upra, p. 39 — 42. thtmite, 5 Ha. 304. 

{d) Stewart v. AUUton, 1 Mer. {g) Sheard v. VenahUsy 36 L* 

26 ; LeyUnd v. lUingtuorth, 2 D. J. Gh. 922. 
F. & J. 253. (h) lb. 

(e) Martin v. Cotter, 3 J. &L. 
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Gkaii. I. is silent as to their exiBtence, he will not be able to enforce 
*— specific performance against a purchaser buying in igno- 



tioo. 



ranee of the covenants (t). 
Speeifio A purchaser cannot, however, on the application for spe- 

J^^Jj*^[,^ cific performance, take advantage of small circumstances 
compeDtt- of variation in the description of the thing contracted 
for(fc). Although the description of the property, the 
subject matter of the contract, may be inaccurate in some 
particulars, or may be different in some respects and in 
certain incidents from what it was represented to be, 
specific performance will be decreed if the property is not 
different in substance from what it was represented to be, 
and the misrepresentation has been made innocently or 
through mistake, and not wilfully, upon the terms of the 
vendor making good his representation or allowing or 
giving compensation (Q. If, for instance, the property be 
subject to incumbrances concealed from the purchaser, the 
seller may have specific performance on making good his 
assertion and redeemiug those charges. So also, if the pro- 
perty is subject to a small rent not stated, or the rental is 
somewhat less than it was represented to be (m), or if the 
property is smaller than it was represented to be (n), or is 
not in the state and condition in which it was represented 



(t) Martin v. CoUer, 3 J. & L. 
606. 

(A;) Pode y. Shergdd, 1 Cox, 
274 ; Stewart v. AUiiton, 1 Mer. 
26. 

(Q Howland t. Norri$, 1 Cox, 
69 ; Drewt v. Corpy 9 Ves. 868 ; 
HiU T. Buckley, 17 Ves. 394; 
Fule/ord v. Richards, 17 Beay. 
87, 96 ; Price v. Macaulay, 2 D. 
M. & G. 344. 

(m) PuUford v. Richards, 17 
Beav. 87, 96, jw Lord Eomilly ; 



Hughes v. c7bn«9, 3 D. F. & J. 
307. See Howland v. Norris, 1 
Cox, 61 ; Pope t. Garland, 4 Y. 
& C. 394. 

(n) HiU V. Buddey, 17 Ves. 
395 ; Winch v. Winchester, 1 V. 
& B. 375; Portman v. MiU, 2 
Bubs. 670; King v. Wilstm, 6 
Beav. 124 ; Frost v. Brewer, 3 
Jar. 166; Ayles y. Cox, 16 Beav. 
23. Comp. Price v. North, 2 Y. 
& 0. 620. 
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to be (o), there may be specific performance on the terms ^•P- 1- 

of the vendor aUowing a sufficient deduction or abatement ^— ^ 

from the purchase-money {p). The principle on which the 
court proceeds in such cases is^ that if the purchaser gets 
substantially that for which he has contracted, a slight vaii- 
ation or deficiency will not entitle him to recede from his 
contract when compensation can be made in money for the 
difference (g). A purchaser cannot, however, be compelled, 
upon the principle of compensation, to take something 
substantially or materially different from that for which 
he contracted (r). There can be no specific performance if 
the description be inaccurate, and the court feels that it 
cannot measure the difference between that which was 
promised and the actual fact, so as to found a proper basis 
for compensation (e). If, for example, a man has contracted 
for the purchase of a freehold, he will not be compelled to 
take a leasehold (though held for a very long term) (t), or 
a copyhold (u) ; nor can a man who has contracted for a 
copyhold be compelled to take a freehold (x) ; nor will a 
man be compelled to take property held in a different 
manner from that which is expressed or implied in the 
contract, as the assignment of an underlease instead of an 
original lease (y), or of a redeemable instead of an absolute 



(o) Dyer v. Hargrave, 10 Ves. 
508; Grata y. Murd, Ooop. 173; 
Scott V. Hanwn, 1 B. & M. 
131. 

{p) See further, Daii, V. & P. 
694. 

{q) Howland v. Norris, 1 Cox, 
61 ; Dyer v. Hiargrave, 10 Ves. 
607; MagenniB Y. Fallon, 2M,olL 
688. 

(r) Drewe v. Carp, 9 Ves. 368 ; 
Magennis v. FaUon, 2 Moll. 
688. 



(«) Lord Brooke v. Round-' 
thwaite, 6 Ha. 298 ; Cox v. Coven-- 
ton, 31 Beav. 388. 

{t) Drewe v. Corp, 9 Ves. 
368. 

(m) Twining v. Morice, 2 Bro. 
C. C. 331; Hick v. Philippe, 
Preo. Ch. 675. See Earl of 
Durham v. Legard, 34 Beav* 
612. 

(») Ayles V. Cox, 16 Beav. 23. 

(y) Madelty v. Booth, 2 Deg. 
& S. 718. 
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^^'^ interest (z), or of an improved instead of a ground rent (a). 

Nor can a man who has contracted for an estate in pos- 
session be compelled to a reversion expectant on a life 
estate (b), or on a subsisting or d fortiori a reversionary 
lease (c). Nor will a man^ who has been led by the repre- 
sentations of the vendor to believe that the property^ the 
subject of sale, was in the possession of a tenant of the 
vendor, be compelled to take a mere right of entry (d). 
Nor can a man be compelled to take an estate where incum- 
brances or liabiUties exist which would materially affect 
its enjoyment (e). The court will not compel a man to 
take compensation for that which can hardly be estimated 
by pecuniary value (/). Several of the cases to be found 
in the books have carried the subject of compensation 
farther than at the present time it would be carried (g\ 

When upon the sale of land, represented to consist of a 
certain specified number of acres, there proves to be a de- 
ficiency in quantity, such deficiency is properly the subject 
for compensation, if the deficiency be not too great. If 
the difference be great, there is no case for compensation. 
The party prejudiced by the error may, if he pleases, 
avoid the contract; but he cannot have specific perfor- 
mance unless he is willing to perform the contract without 
compensation (h). 



(2) CoverUy v. Bwrrell^ Sug. 
V. & P. 299; Dart, V. & P. 689. 

(a) Stewart v. Allieton, 1 Mer. 
26. 

(6) Collier v. Jenkins, You. 
298. 

(c) Linehan v. Cotter^ 7 Ir. 
Eq. 176 ; Dart, V. & P. 689. 

{d) LacMan v. BeynoUU, Kay, 
64. 

(«) Dart, V. & P. 690, 691. 

(/) Dyer v. Hargrave, 10 Ves. 



507; Magenn%$Y.Fall(my2M.oll. 
688; Fewster v. Turner, 6 Jur. 
144. See KnatchhuU v. Qrueber, 

1 Madd. 163. 

(y) Howland v. Norris, 1 Cox, 
61 ; Dyer v. Hargrove, 10 Vee. 
607; KnatchbuU v. Grueber, 1 
Madd. 163 ; Magennii v. Fallon, 

2 Moll. 688 ; Collier v. Jenkint, 
Tou. 298 ; Madeley v. Booth, 2 
Deg. & S. 722. 

{h) Earl of Durham v. Legard, 
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Conditions of sale providing for compensation in cases ^*P- ^- 

• 1 i» 1 Beet. 7» 

of error or mistake apply only to accidental slips, and not 

to cases where the subject matter of the contract is ma- 
terially different in substance from what it was represented 
to be (i). 

A false representation as to the value of property may Si)ecific 
be enough to induce the court to withhold specific per- ^^^™^' 

formance (k). ordered on 

. ... ground of 

Mere inadequacy of consideration is not a ground for faiBe Kpre- 
resisting specific performance {I) ; but if the inadequacy is „ ^ j^j^^ 
very great, specific performance will not be decreed (m). *®* 

It is no defence to a bill for specific performance by the 
vendor that during the treaty he falsely assumed the 
character of agent for another, when in fact he was dealing 
on his own behalf, and that he thereby deceived the pur- 
chaser as to the party with whom he was dealing, provided 
the purchaser does not show that the deception induced 
him to enter into the contract, or occasioned any loss or 
inconvenience to him otherwise (n). 

Though a written agreement, if there be no fraud or mis- Specifio 

take, binds according to its terms, although verbally a pro- Sce**^th 

vision was agreed on which has not been inserted in the ^^^^^^ 

document, either of the parties, if sued in equity for a pa«>l 

evidenoei 

specific performance of the agreement, is entitled to ask the 



34 Beav. 612. See Price v. 
North, 2 Y. & 0. 620. 

(t) Stewart v. AUuiton, 1 Mer. 
26 ; ShackUton y. SiUcUffe, 1 Beg. 
& S. 620; Maddey v. Booth, 2 
Deg. & S. 722 ; Aylea v. Cox, 16 
Beav. 23 ; Dimmock v. Hallett, 
L. B. 2 Ch. App. 29. Comp. 
Ledie v. Tompson, 9 Ha. 268 ; 
Painter v. Newhy, 11 Ha. 30. 

{k) Bttxton V. Lister, 3 Atk. 
386 ; Shirley v. Siratton, 1 Bro. 



0. 0. 440; Wall v. StuhU, 1 
Madd. 81. 

{l) Abbott V. Sworder, 4 Deg. 
& S. 456; Bower v. Cooper, 2 
Ha. 408; BoreU v. Dann, ib. 
440, per Wigram, V.-O. ; Hay^ 
wood V. Cope, 25 Beav. 140. 

{m) Falcke v. Gray, 4 Drew. 
659. 

(n) FeUowes v. Lord Qwydyr^ 
1 B. & M. 83. See NeUhorpe y. 
EdgaU, 1 Coll. 203. 
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Chi^. I. court to remaia neutral, unless the party suing liiia will 

consent to the performance of the omitted term (o). As, 

for instance, when the vendor refused to perform his agent's 
engagement that improvements should be executed on the 
adjoining property (p); or when the lessor of a house verbally 
promised the lessee before he executed the lease to put 
the house into complete repair (q). But if the vendor offer 
to perform the agreement with, if the defendant so desire, 
the parol variation or addition, this is sufficient, and the 
defendant cannot set up the want of a perfect written 
contract (r). Specific performance will not, however, be 
decreed with the parol agreement superinduced upon it, 
unless the party praying for the specific performance has 
conducted himself with perfect good faith (a). 
Specific As on the oue hand a court of equity will not, at the 

anoe^a?' ^"^* ^^ * vendor of property, enforce specific performance 
"Siir^ P?^ of a contract for the sale thereof, if the property is different 
corapeDBa- in some material particulars from what it was represented 
to be, unless upon the terms of his allowing compensation, 
so, on the other hand, specific performance of a contract 
for the sale of property which has been inaccurately de- 
scribed through innocent mistake, will not be enforced at 
the suit of the purchaser, unless upon the terms of his 
submitting to allow compensation to the vendor (f). 

(o) Clarke v. Orani, 14 Ve8. (r) Martin v. Pycro/t, 2 D. M. 

524 ; Winch v. Winchester, IV. & G. 785. 

& B. 378 ; MaHin v. Pycroft, 2 (») WaUere v. Mwgan^ 3 D. P. 

D. M. & G. 795. & J. 725. 

(p) Myers v. Watson^ 1 Sim. {t) Leslie v. Tompsmi^ 9 Ha- 

N. S. 523, 529. 268 ; Painter v. Newhy, 11 

(j) ChappeU v. Oregory, 34 30. 
Beav. 250. 
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SECTION Vni.-.PLBADING-PABTrBS-PROOF. 

PLEADING. 

In suits instituted for the purpose of impeaching trans- 
actions on the ground of fraud, it is essential that the 
nature of the case should be distinctly and accurately 
stated. A mere general charge of fraud, without alleging 
specific facts, is not sufficient to sustain the bill. It must 
be shown in what the fraud consists, and how it has been 
effected. The fraud alleged must be set forth specifically 
in particular and in detail, so that the pei'son against whom 
it is charged may have the opportunity of knowing what 
he has to meet and of shaping his defence accordingly (a). 
Fraud is a conclusion of law ; and it is wholly immaterial 
and insufficient to allege that an instrument has been 
obtained by fraud, unless the things done constituting the 
fraud are stated on the face of the bill (6). If the trans- 
action sought to be impeached be between solicitor and 
client or principal and agent, the bill should allege that 
the defendant was the solicitor or agent at the time of 
the purchase, if such be the ground on which his equity is 
based (c). If the case is not so stated in the pleadings, 
evidence to prove it cannot be admitted (d). In imputing 



Chap. L 

Boot. 8* 



(a) Ead India Co, v. Hench^ 
man, 1 Yes. Jr. 287; SmaU v. 
Attwood, 601. & Fin. 233 ; Wilde 
T. Oihwm, 1 H. L. 607 ; 8ibs<m 
V. JEdgeioorth, 2 Deg. & Sm. 73 ; 
Munday v. Knight, 3 Ha. 497 ; 
Ownon v. Bdworthy, 11 Jur. 
916; Chadwick y. Chadwick, 18 
Jut. 691 ; Kelly v. Bogera, 1 Jur. 
N. 8. 614 ; Bothomley v. SquireSy 
ib. 694; Bainhrigge v. Moss, 3 
Jur. N. S. 68 ; Bohson v. Lord 
Devon, 4 Jur. N. S. 245 ; Irvine 



V. Kirhpatricky 7 Bell, Sc. Ap. 
186; National Exchange Co, v. 
Drew, 2 Macq. 120; 8mith v. 
Kay, 7 H. L. 750 ; New Bruns- 
wide, <fec., BaUway Co, v. Ciwy- 
heare, 9 H. L. 711. 

(6) aUbert v. LewU, 1 D. J. & 
8. 38, 49, per Ix)rd Westbury. 

(c) Williams v. Llewellyn, 2 Y. 
& J. 68. 

(d) Ib. 8ee Montesquieu y. 
Sandys, 18 Vee. 301. 
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Chap. I. fraud against a man, the term itself need not be used : it 
is sufficient if the facts stated amount to a case of fraud («). 

A man who seeks equitable relief by injunction against 
fraud is not bound as the price of such interference to bring 
the whole matter into equity (/). 

If a bill charges notice, it is sufficient to do so generally, 
without averring facts as evidence of the charge. It is not, 
however, necessary to charge notice in a bill to which a 
plea for valuable consideration without notice might be 
pleaded (gr), 

A decree or order of the court may be impeached for 
fraud by original bill (A). 

There may be a prayer in the bill that certain transac- 
tions may be declared fraudulent, and also an alternative 
prayer for relief, upon the supposition of such transactions 
not being set aside on the ground of fraud (i). 

It is not necessary that there should be an express prayer 
in the bill that a transaction should be set aside for fraud. 
A transaction will be set aside for fraud under the prayer 
for general relief (k). 

If a case of fraud is alleged in respect of the formation 
of a company, it must be set up by bill, and not by pro- 
ceedings under a winding-up order {t). 

A defendant is not justified in omitting to demur to a 
bill on the ground that it contains charges of fraud against 
him (m). 



(c) Att'Oen, v. Corporation of 
Poole, 4 M. & C. 28 ; Marshall 
V. Sladden, 7 Ha. 444 ; Bromley 
V. Smithy 26 Beav. 671. 

(/) Stewart v. Qreat Westeini 
Railway Co., 2 D. J. & S. 319. 

(^f) HugJiea v. Oamer, 2 Y. & 
0. 328. 

(A) Brooke v. Lord Mostyny 2 
D. J. & S. 373. 



(t) Bowen v. Evans, 2 S. L. 
280. See Bennett v. Vade, 9 Mod. 
312; Ci-uikshank v. M' Vicar, 
8 Beav. 106. 

{k) Williams v. Smith, 7 li. J. 
Ch. 129. 

(0 Lei/chilcCs Case, L. B,. lEq. 
231. 

(m) NeshiU v. Berridffe, 11 W. 
B. 446 ; 1 N. B. 345. Comp. 
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Assignees of a bankrupt cannot at the hearing insist on ^|*P' ^ 

a case of fraudulent preference, unless they have raised it 

in the pleadings (n). 

When the same person has been induced to pai't with 
his property at an undervalue at two different times, 
through the misrepresentation of two different agents of 
the same principal, one bill may be brought to set aside 
both transactions, although in themselves wholly distinct, 
and the same will not be demurrable for multifarious- 
ness (o). 

If a case of fraud be presented, a bill is not demurrable Bill not de- 

intimble, 

merely as being brought for the recovery of money (p). though fop 
In CoU V, Woollaston (q) it was held that persons, who had JJ^iJ^ ^ 
been induced by misrepresentation on the part of the pro- 
moters of a public company to subscribe for shares, may 
obtain their money back by a bill in equity, although an 
action at law might have been brought for the same pur- 
pose with success. This doctrine has ever since been 
recognised as correct, and it has been frequently acted 
on (r). So also a bill averring a combination of several 
defendants, against some of whom the plaintiff may have a 
direct remedy at law, while against others he may have no 
remedy at law, or no remedy except by as many actions of 
deceit as there are paities defendants to the suit, is main- 
tainable (a) ; though a bill of the same sort against a single 



BotJwmley v. Squires, 1 Jur. N. S. 
694. 

(n) HMerness v. JRanhin, 2 D. 
F. & J. 258. 

(o) Walsham v. Staintonf 1 D. 
J. & S. 678. 

(p) Ingramr. Thcrpet 7 Ha. 67 ; 
Barry v. Crasakey, 2 J. &H. 1. 

(j) 2 P. Wms. 154. 

(r) Oreen v. Barrett^ 1 Sim. 



45 ; Blair v. Agar, 2 Sim. 289 ; 
StainhankY,Femley, 9 Sim. 556; 
Cridland v. De Matdey, I Deg. 
& Sm. 459 ; Beechvng v. Lloyd, 3 
Drew. 227 ; Hendereon v. Lacon, 
L. B. 5 Eq. 262; but see Thomp- 
9on V. Barclay, 9 L. J. Ch. 
219, per Lord Brougham. 

(9) Barry v. Oroaskey, 2 J. ft 
H. 30. 
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Chap. L individual would be demurrable (t), except, perhaps, in 

1-1- canes where the amount of damage was ascertained, or 

capable of being easily ascertained (ti). 

The defence of purchase for value without notice cannot 
be admitted, unless it is pleaded (x). 

When a party relies upon the plea, he must, in his plea, 
aver expressly that the person who conveyed was seised, 
or pretended to be seised, when he executed the convey- 
ance, and that he was in possession, if the conveyance 
purported an immediate transfer of the possession at the 
time when he executed the deed (y). It must aver the 
consideration (z), and actual payment of it. A considera- 
tion secured to be paid is not sufficient (a). The plea 
must also deny notice of the plaintiffs title or claim pre- 
vious to the execution of the deeds and payment of the 
consideration (6) ; and the notice so denied must be notice 
of the existence of the plaintiffs title, and not merely 
notice of the existence of a person who could claim under 
that title (c). 

Notice must be denied whether it be charged in the bill 
or not (d). Notice must be denied by way of averment^ 
in the plea, otherwise the fact of notice will not be in 



(0 lb. 

(«) Ingram v. Thorpe, 7 Ha. 
67. 

(«) Lyne v. Lyne, 27 L. T. 
268 ; PhUippa v. Philipp$, 31 L. 
J. Ch. 321. 

{y) Jackson v. Howe, 4 Buss. 
614, Mitf. Plead. 320. See as 
to case where purchase is of 
a reversion, Hughes v. Oarth, 
Ambl. 421. 

(2) MUlard^s Case, 2 Freem. 
43 ; Wagsiaff v. Bead, 2 Ch. Ca. 
156. 



(a) Hardingham v. NichoUs, 3 
Atk. 304 ; Mdony v. Keman, 2 
Dr. & War. 31, Mitf. Plead. 
320. 

(b) Moors V. May how, 1 Ch. 
Ca. 34 ; TourviUe v. Naish, 3 P. 
Wms. 307, Mitf. Plead. 320. 

(c) Kelsall v. BenneU, 1 Atk. 
522, Mitf. Plead. 321. 

{d) Aston V. Curton, 3 P. 
Wms. 244 (n.) f . ; Brace v. 
Duchess of Marlborough, 2 P. 
Wms. 491 ; Hughes v. Qamer^ 2 
Y. & C. 328. 
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issue (e). But it is suflScient to deny notice generally ; for it Chap. T. 

• -I A 11 Sect. 8. 

is not the office of a plea to deny particular facts, unless they 

are specially charged as evidence of notice. If, however, 
particular facts are specially charged as evidence of notice, 
the plea must be accompanied by an answer denying the 
facts as specially and particularly as they are charged in 
the bill, so that the plaintiff may be at liberty to except 
to its sufficiency (/). 

If a purchaser without notice neglects to protect him- 
self by plea, he may defend himself by answer (gr), but 
if he submits to answer, he must answer fully, although 
he might by demurrer or plea have protected himself (h). 
A defendant, who puts in answer but does not set up 
the defence of purchase for value without notice, cannot 
afterwards insist on that defence (i). 



PARTIEa 



The heir at law of a person seised in fee, may maintain Who may 

sue 

a suit to set aside a transaction into which his ancestor 
*has been induced, by fraud, to enter (k). He is not pre- 
cluded from suing to set aside the sale, by the circum- 
stance of the party defrauded having, by will, bequeathed 
to a third party the balance of the purchase money re- 



(c) Harris v. IngledeWf 3 P. 
Wms. 94, Mitf. Plead. 321. 

(/) Pennington v. BeecJiey, 2 
Sim. & St. 282 ; Ovey v. Letgh- 
ton, ib. 234; HardmanT. Ellames, 
5 Sim. 650, 2 M. & K 732 ; 
Kennedy v. Green, 6 Sim. 7 ; 
Lord Portarlington v. Soulby, 7 
Sim. 23; Gordon v. Shaw, 14 
Sim. 393. 

{g) Att.'Gen. v. Wilkins, 17 



Beav. 285, 291. 

{h) Lancaster v. Evors, 1 Ph. 
352. 

(t) Philipps V. Philipps, 31 L. 
J. Ch. 321. 

{k) Bellamy v. Saline, 2 Ph. 
425 ; Holman t. Loynes, 4 D. M. 
& G. 270 ; Gresley v. Mousley, 4 
D. & J. 78 ; Clark v. Malpae, 31 
Beay. 88, 31 L. J. Ch. 696; 
Longmate v. Ledger, 2 Giff. 157. 
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Ch»p. T. maining due at his death (t). If, however, the bill all^;<es 
that the purchase money is unpaid, the personal repre- 
sentatives must be ma^le parties, as being interested in 
maintaining the validity of the contract (m). 

The executor of a party defrauded may file a bill to 
have a transaction set aside (n). So, also, may a devisee 
file a bill to set aside a transaction which has been 
fraudulently obtained from his testator. The heir at law 
is not a necessary party (o). 

So, also, may a remainder man, under a settlement, 
file a bill to set aside a transaction, into which his 
predecessor in title, under the settlement, has been in- 
duced by fraud to enter {p). If fraud has been practised 
on a tenant in tail, and has been carried into effect by 
barring the entail, and he dies without issue, and without 
confirming the tiunsaction, the next remainderman may 
file a bill to set it aside ; but not, if there were an in- 
dependent intention to bai' the entail, and the fraud 
applied only to some part of the transaction, distinct from 
that object (q). 

If several persons have been induced, by false and 
fraudulent representations, to take shares in, or subscribe 
to, an undertaking, each one may institute a suit on his 
own behalf for a rescission of the contract, or for a return 
of the monies which he has advanced. It is not necessaiy 
that the other persons defrauded should be parties to 
the suit, or be represented therein (r). In Macbride ▼. 

(Q Bellamy v. Saline, 2 Fb. 6 D. M!. & G. 424. 

426. {p) WardY.JIafipole, 3Bligli, 

(m) WilkinBon v. Fowkes, 9 490; Brydgea y, Bra^fil,l28iai. 

Ha. 193. 369. 

(n) WaUham v. Stainion, 1 D. (j) Bellamy v. SdUne, 2 Ph. 

J. & S. 678. 425. See Tarktwi v. LiddtM, 17 

(o) Uppington v. BuUm, 2 Dr. Q. B. 390. 

d; War. 184 ; Harrimi v. G'tieaf, (r) C6U v. WooflasUm, 2 P. 
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Lindsay («), where a bill was filed by a man, who alleged ^*p- I' 

I3€Cva 0« 

thf^t. he had been induced by the fraudulent repre-j 

sentations of the directors of a company to become a 
member of the company, praying, amongst other things, 
a return of the money, a demurrer was allowed on the 
ground that the fraud of which the plaintiff complained 
gave him no right to rescind hLs contract, except a right 
common to himself, and others who were not represented 
in the suit. So, also, it was considered in Beeching 
V. Lloyd (f), that the subscribers to a company have such 
a community of interest in the funds subscribed, as to 
entitle them to sue jointly for their return (u). But 
these oases cannot be reconciled with some very recent 
cases, in which it has been held that a man, who has 
been induced by false representations in the prospectus 
of a company to take shares in the company, may 
maintain a suit on his own behalf against the company 
land its directors, for a rescission of his contract to take 
shares (x). The law, therefore, upon this subject, must 
be considered as still open to discussion, but the better 
opinion would seem to be, that each person, who has been 
defrauded, has a distinct and separate ground of relief, 
and that, therefore, a suit by one of them on behalf of 
himself and the others, is irregular, and cannot be main- 
tained (2/). 

A suit may, however, be properly instituted by one or 



Wins. 164; Oreen v. Barrett, 1 
Sim. 45 ; Cridlandy. De Mauley, 
1 Deg. & Sm. 459; Central Bail- 
tvay Company of Venezuela v. 
Kiech, L. R. 2 App. Ca. 112; 
SmitKs Case, Re Beeee Silver 
Mining Co. L. R. 2 Oh. App. 
604. 

(«) 9 Ha. 574. 

{t) 3 Drew. 242. 



(tt) See Williams v. Smith, 7 
L. J. Ch. 129. 

(jc) Central Bailtvay Co. of 
Venezuela v. Kisch, L. R. 2 App. 
Ca. 112; Smith's Case, Re Reese 
River Silver Mining Co. L. R. 2 
Ch. App. 604. 

(y) Jones t. Oarcia del Rio, T. 
& R. 297 ; Crosskey v. Bank of 
Wales, 4 Giffl 314. 
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Chap. I. some of a number of partners, on behalf of himself or 

Beet. 8. , . 1 

themselves, and all others whose interest is identical 

with his or their own, when the object of the suit is to 
make an officer of the company account for a secret benefit 
or advantage obtained by him, in breach of the good £uth 
owing to those whose affairs he conducts {z) ; or to re- 
scind a contract into which the partnership has been in- 
duced to enter, by false and fraudulent representations (a). 
The right to bring an action of deceit at law, or to 
have relief in equity, on the ground of misrepresentation, 
is not confined to the person to whom the false repre- 
sentation has been made, but extends to third persons, 
provided it appear that the representation was made 
with the intent that it should be acted on by such third 
persons, or by the class of persons to whom they may be 
supposed to belong, in the manner that occasions the loss 
or injury (6). 

A party, partially interested in an estate, may maintain 
a suit to set aside a conveyance of such interest fraudu- 
lently obtained from him, without making the other 
parties interested in the estate parties (c). 
PUiptiff It is a general rule that a court of justice will not 
criminis. interpose actively in favour of a man who is particeps 



(z) HichensT, Congreve, 4 Buss. 
562 ; Taylor v. Salmon^ 4 M. & 
0. 134 ; Benson v. Heathom^ 1 Y. 
& 0. 0. C. 326 ; Lund v. Blan- 
shard, 4 Ha. 9; Beck v. Kan^ 
torowicz, 3 K. & J. 230 ; Attwooi 
V. Merryweather, 37 L. J. Ch. 
35. 

(a) 8Qe 8maUY* AttwoodfYovL, 
407. 

(h) Clifford v. Brooke, 13 Ves. 
132 ; Langridge y. Levy, 2 M. & 
W. 519; Longmeid v. HoUiday, 



6 Exch. 761 ; Bedford v. Bag- 
shaw, 4 H. & N. 538 ; Blake- 
Tfwre V. Bristol and Exeter J2ai/- 
way O). 8 E. & B. 1035 ; Na- 
tional Exchange Co, v. Drew, 2 
Maoq. 103 ; Scott v. Dixon, 29 
L. J. Exch. 63 n. ; Bagshaw t. 
Seymour, 18 C. B. 903 ; David- 
son V. TuUoch, 3 Maoq. 783; 
Barry v. Crosskey, 2 J. & H. 1. 
(c) Henley y. Stons^ 3 Bear. 
355. 
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cHminia in aaa illegal or fraudulent tmnsaction (d). ITie ^^^ J* 

court will take the objection as to the illegality of the 

transaction, even although the defendant himself does 
not {e). Where both parties are equally oflfenders against 
the law, the maxim, potior est conditio possidentis, 
prevails, not because the defendant is more favoured, 
where both are equally criminal, but because the plaintiff 
is not permitted to approach the altar of justice with 
unclean hands (/). If, accordingly, a deed has been 
executed, or a conveyance made, to enable a party to 
contravene the provisions of an Act of Parliament, no 
suit in equity will lie to set aside the deed or recover 
the estate. The party executing it cannot be heard to 
allege his own fraudulent purpose. He is estopped from 
confining the operation of his deed within the limits 
of his intended fraud (g). In a case where a man, in 
order to give his brother a colourable qualification to 
kill game, conveyed some land to him, it was held that 
his widow could not avoid the conveyance in an action 
of ejectment against her by the brother (h). So, also, if 
a man, with a view of defeating his creditors, makes a 
conveyance of his real and personal estate to another, 
no suit is, in general, maintainable by him against that 
other for the recovery of the property (i). 



(d) Cecil V. Butcher, 2 J. & W. 
572 ; Doe v. Boherta, 2 B. & Aid. 
369; Bateman v. Jtanuay, San. 
& So. 459 ; HamiUm v. BaU, 2 
Ir. Eq. 191, 194 ; M'Kinndl v. 
jRohinsony 3 M. & W. 439 ; Bar- 
nard V. Sutton, 7 Jut. 685, per 
Lord L3mdhurst. 

(c) HamUUm v. BaU, 2 Ir. Eq. 
191, 194. 

(/) NeUi4 V. Clark, 4 Hill. 
(Amer.), 426. 



{g) Curtis v. Berry, 6 Yes. 
747 ; Brackenhury v. Bracken- 
bury, 2 J. & W. 391 ; Cecil v. 
Butcher, ib. 572; Orovea y. 
Grooves, 3 Y. & J. 163 ; Comp. 
ChUders v. ChiUers, 1 D. & J. 
482 ; Dames v. (My, 35 Beav. 208. 

{h) Doe V. RdberU, 2 B. & Aid. 
369. See Fhilpotts v. PhiUpotts, 
10 0. B. 85. 

(0 NeUis V. Clark, 4 Hill. 
(Amer.), 426; Fordy. Earring- 

X 2 
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A distinction has been taken between cases where a 
deed executed, or a conveyance made, for an ill^ 
purpose, has performed its office, and been accompanied 
by the completion of the purpose, and cases where the 
deed or conveyance has not been used for the purpose 
for which it was executed. In FloUamone v. Staple (;), 
the yice-Chancellor appears to have considered, that the 
circumstance of the purpose for which the deed was made 
not having been accomplished, made a material dis- 
tinction {k). But the distinction does not seem sound. 
If a grantor, so far as he can, completes the transaction 
for an illegal purpose, and leaves it in the power of the 
giuntee to make at his pleasure the illegal use of the 
instrument originally intended, he merits the conse- 
quences attached to the illegality of his act (t). It is 
difficult to see upon what principle it can be contended 
that a man, who intends to commit a fraud, shall not 
have relief if he succeed in his attempt, but shall be 
relieved if he fails or hesitates to proceed, because he 
fears a failure. His intention is as fraudulent in the one 
case as in the other (m). 

A distinction has also been taken between cases where 
the conveyance has been made with the privity of, or the 
deed has been delivered to, the grantee, and cases where the 
conveyance has not been communicated to the gi-antee, nor 
the deed parted with by the grantor {n). But there is a pre- 



ton, 2 Smith (Amer.), 285; 
Comp. Barnard v. Sutton y 7. 
Jut. 685. 

U) Coop. 251. 

(A) SeQ Barnard v. Sutton., 7 
Jut. 685. 

(0 Cedl V. Butcher, 2 J. & W. 
578 ; Doe v. Boberta, 2 B. & Aid. 
369; Boherta v. Boherts, Dan. 143; 



Groves v. Oroves, 3 Y. & J. 168. 
See Brachenbury v. Braehmhwy, 
2 J. & W. 391. 

(m) Bateman y. Ramaay, Son. 
& So. 478. 

(n) Ward v. Lani, Prec. Ch. 
182; Birch v. Blayrave, Amb. 
264 ; Oroves v. Qraoes, 3 T. * 
J. 163. 



PARTIES. 309 

ponderance of authority in support of the proposition that, ^!^'}' 

although a voluntary deed is made without the knowledge of 

the grantee, and has been kept in the hands of the grantor, 
a court of equity will not relieve against it (o). In Brack- 
enbury v. Brackenbury (p), the grantor had never parted 
with the possession of the deed, nor had it been used for 
the fraudulent purpose with a view to which it was exe- 
cuted. After the death of the grantor, the grantee 
obtained possession by deceit, and under a promise to 
return it immediately, yet the court refused to relieve. 
Inasmuch as it is well established law that a man who 
executes a voluntary settlement passes the estate out of 
himself, though he retains the deed in his own posses- 
sion {q), it is impossible to contend that the distinction 
attempted to be made is a sound one. 

The rule that a court of justice will not actively inter- 
pose in favour of a man who is particeps crvminia in an 
illegal or fraudulent transaction, like most other general 
rules, admits of exceptions. An exception to the rule 
takes place where the party seeking relief, although parti^ 
ceps cri/mvn/is, is not in pari delicto with his associate 
in the matter. There may be, and often are, very diflFe- 
rent degrees of guilt of parties who concur in an illegal 
act. One party may act under circumstances of oppres- 
sion, imposition, undue influence, of great inequality of 
age or condition, so that his guilt may be far less in degree 
than that of the other party (r). 

Other cases which form an exception to the general rule 

(o) CecilY. Butchery 2 J. &W, Ca. t. Talb. 41; Browning v. 

678. Morris, Cowp. 790 ; Oshome v. 

(p) lb. 391. Wiaiams, 18 Ves. 379 ; Palmer 

(q) Boherta v. WHlicme, 4 Ha. v. Wheeler, 2 Ba. & Be. 31 ; 

130. Beynell y. Sprye, 1 D. M. & G. 

(r) Smith v. Bromley, 2 Doug. 678, 679. 
696 n. ; Boeanquet v. Dashwood, 
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ChAp. I. are cases where the act or deed in which the parties concur 

~ is against the principles of morality or public policy. In 

such cases there may be on the part of the court itself a ne- 
cessity of supporting the public interest or poliqr, howcTer 
reprehensible the conduct of the parties themselves mar 
be (s). Although, for instance, a court of equity will not 
relieve a man who assigns property to another with the 
view of defeating his creditors, the case is different if the 
person who assigns the property is a client, and the penoD 
to whom it has been assigned is his attorney. The rale 
of public policy which prohibits an attorney from obtjun- 
ing any advantage in transactions must prevail, and the 
attorney must reconvey the property (<). So, also, the 
purchase of a bankrupt's estate secretly, by a person for 
the beneRt of the solicitor to the assignees was set aside 
at the suit of the bankrupt, after his bankruptcy had been 
annulled, though there was evidence to show that the 
bankrupt had been privy to the transaction (u). 

When a party to an illegal or immoral contract comes 
himself to be relieved from that contract, or its obliga- 
tions, he must distinctly and conclusively state ^udl 
grounds of relief as the court can legally attend to. He 
should not accompany his claims to relief, which may 
be legitimate, with claims and complaints, which are 
contaminated with the original immoral purpose (y), A 
distinction will be taken between cases where a party has 
actually accomplished the bad purpose to which a deed 
was auxiliary, and cases in which he had not participated 
in the bad purpose which it was the very object of the deed 

(«) Law V. Lam, Ca. t. Talb. (w) Adams v. Sworder, 2 D. J. 

140; St. John v. St. John, 11 & 8. 44. 

Yes. 536. (v) Batty v. Chester, 5 Bear. 

(t) Ford V. Harrington, 2 Smith 103. 
(Amer.), 286. 
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to procure (a?). In Sismey v. JEley (y), where a plaintiff Chap. I. 
sought to be relieved from a deed by which he had '— 



agreed to pay an annuity to a woman, on the ground 
that the consideration for it was a promise made to him 
to live with him as his mistress, a demurrer to the bill 
was overruled, as it did not appear that the plaintiff had 
availed himself of the promise. 

A distinction is taken in equity between enforcing 
illegal contracts, and asserting title to monies arising from 
an illegal conti*act. If the transaction allied to be 
illegal is completed and closed, so that it will not be in 
any manner affected by what the court is asked to do, 
the party to the transaction, who has possessed himself 
of the monies arising out of the transaction, cannot be 
permitted to set up the ill^ality of the transaction against 
the otherwise clear title of the other. One of two part- 
ners, or joint adventurers, therefore, who has possessed 
himself of the property, common to both, cannot be per- 
mitted to retain it, by merely showing that in realising 
it some provisions in an act of Parliament, or in the fiscal 
law of a foreign state, may have been violated (0). So, 
also, and upon a similar principle, if two trustees are 
equally guilty of a breach of trust, but one has received 
the monies, the other may maintain a bill against him to 
recover the amount (a). 

In all cases of fraud, the hand of the court is not Parties 
arrested by the death of the wrongdoer ; but the same anta? " 
relief shall be had against his executors, and satisfaction 

(a?) Smyth v. Grijffiny 13 Sim. Ash, 1 Eden. 378 ; Mince y. 

264; Benyon v. NetOefold, 17 Pcfers, Harg. MSS. No. 112, p. 

Sim. 66. 86 ; WaUs v. Brooks, 3 Ves. 612 ; 

(y) lb. 1. Kncwles v. Houghton, 11 Vee. 

(2) Sharp y. Taylor, 2 Ph. 168. 
SOI; M*BlatrY.Gibbes, 11 Kow, (a) Baynard y. WooOey, 20 

(Amer.), 232. See also Nash v. Bear. 683. 
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CbAp. I. will be given out of his estate after his death (6). The 

'—^ fact of the survivor of two partners having been saed 

at law, will not free the estate of the deceased partner 
from liability in equity, where alone that estate can be 
reached (o). The estate of a deceased partner of a fiim 
of solicitors is liable for a fraud committed by the 
surviving partner {d), 

A third party who has been privy to a fraud, may be 
made a party to the bill (e). If third parties have aided 
the directors of a company in misapplying the funds of 
the company, a bill seeking relief both against them and 
the directors is not multifarious (/). So, also, a man 
who has been guilty of a frauds in concert with one of 
several trustees, may be joined in a bill for relief against 
the trustees generally (g). If a man has abetted a fraud, 
the absence of a personal benefit resulting frt>m it is no 
excuse ; he may be justly made responsible for its results, 
and even if no other relief can be had against him, he 
may be compelled to pay the costs of the suit (h). Soli- 
citors, or attorneys, who have abetted their clients in a 
fraud, or have prepared deeds to carry it out, may be 
made parties to a bill, to set the fraudulent transaction 
aside, and are liable to pay the costs, even though the; 
may have derived no personal benefit therefrom (i). A 



(6) Garth v. Cotton, 3 Atk. 
767 ; Curtis v. CuHis, 2 Bro. 0. 
0. 620; Falkner v. O'Brim, 2 
Ba. & Be. 221 ; Ingram v. Thorpf 
7 Ha. 67; Rawlins v. Wick- 
ham, 3 D. & J. 304 ; Oresley v. 
Mou8ley,4D.&J.1S; Walsham 
V. Stainton, 1 D. J. & S. 690. 

(c) Rawlins v. Wickliam, 3 D. 
& J. 322. 

(d) Sawyer v. Goodwin, 36 L. 
J. Ch. 578. 



{e) Twrqwuid v. Knight, U 
Sim. 644 ; Lund v. Blanshard, 
4 Ha. 9 ; Charlton v. Coombi, 4 
Giff. 386. 

(/) Lund V. BlansTutrd, 4 
Ha. 9. 

{g) AU,'Gen, v. Cradock,ZlL 
& C. 86. 

(A) Seddon v. Conndl, 10 Sim* 
86. 

(i) Bowles Y, Stewart, I ScL i 
Lef. 227 ; Beadles, v. Burch, 10 



WW' ■* ■■ 



PARTIES. 313 

solicitor, who is implicated in a case of fraud, may be ^^i* 

made a party to a bill seeking relief in respect of that 

fraud, merely for the purposes of discovery, the only 
relief asked being that he should be ordered to pay 
costs (k). The case of course is all the stronger, if the 
solicitor has gained a personal benefit from a fraudulent 
tmnsaction into which he has induced his client to 
enter (T), 

A pei*son filling a position of a fiduciary character, as 
an agent, is liable for a breach of duty, though he may 
have derived no benefit from it. Where two agents con- 
cur in a fraud, and one of them only derives benefit from 
the fraud, the other is also liable in equity for the benefit 
so derived (m). Those who having a duty to perform, 
represent to others, who are interested in the performance 
of it, that it has been performed, make themselves respon- 
sible for all the consequences of the non-performance (m). 

If a man has been induced by the false representations, 
or fraud, of a particular shareholder in a company to pur- 
chase shares, the only necessary party to a bill filed for 
the return of the purchase-money, and for an indemnity, 
is the person who sold the shares (o). 

It is not necessary that all the parties charged with 
fraud should be made parties (p), 

A man who has released the principal actor in a fraud, 

Sim. 332 ; Berry v. Armitatead, J. & S. 678. 

2 Keen, 227. See Cory v. JEyre, (n) Blair v. Bromley, 2 Ph. 

1 D. J. & S. 167. 360. 

(k) Oilbert v. Leuns, 1 D. J. & (o) Stainbank v. Ferrdey, 9 

S. 52. Sim. 556; Mare v. Malachy, 1 

(0 Bennett v. Vade, 2 Atk. M. & 0. 559; Turner y. HUl, 11 

327; Proctor v. Bohineon, 35 Sim. 1. 

Beav. 335. See Brent v. Brent, {p) Seddon v. ConneH, 10 Sim. 

10 L. J. Ch. 84. 79. 

(m) WaUham v. Stainton, 1 D. 
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Chap- 1, cannot go on against the other parties who would have 
been liable only in a secondary degree (q). 

In a suit to set aside a settlement of real and persoiud 
estate for fraud, or undue influence on the part of the 
trustees, one or more of the parties beneficially interested 
is or are necessary parties (r). 

A partner, being liable for the fraud of his co-partner, 
when acting within the proper scope of the partnership 
business, a firm of bankers or solicitors is liable for fraad 
practised upon a client by a member of the firm («). The 
client, or principal, is entitled to relief against the other 
partners, not only if the case is one in whi(di he might 
have recovered against such other partners, but also if 
the remedy at law against the other partners is barred 
by lapse of time (t). The original liability of one partaer 
for the fraud of a copartner is continued as well after 
as before the dissolution of the partnership (u). A fraud, 
however, committed by a partner whilst acting on his 
own separate account, is not imputable to the firm, 
although, had he not been connected with it, he might 
not have been in a position to conmiit the fraud (t;). 

The infancy of the defrauding party will not exempt 
him, for though the law protect him from binding himself 
by contract, it gives him no authority to cheat others (x), 

A suit which has been instituted for the purpose of 



(q) Thompson v. Harrison, 2 
Bro. C. C. 164 ; 1 Cox, 346. 

(r) Bead v. Presty 1 K. & J. 
183. 

(a) Brydgea v. BranfiU, 12 Sim. 
369 ; Sadler v. Lee, 6Beav. 330; 
BUxir V. Bromley, 5 Ha. 542, 2 
Ph. 364; 8t Aubyn v. Smart, 
L. B. 5 Eq. 183. 
(0 Blair v. Bromley, 2 Ph. 364. 



(«) lb. 

(v) Ex parte Eyre, 1 Ph. 227; 
Coomer y. Bromley, 6 Deg. & Sm. 
632 ; BisJiop v. Countess of /er- 
eey, 2 Drew. 143. 

(cb) Evroy v. Nicholas, 2 £q. 
Ca. Ab. 488 ; Cory y. Gertckes, 
2 Madd. 40; Overton v. Ban- 
nister, 3 Ha. 603; Stihanany. 
Dawson, 1 Deg. & Sm. 90. 
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setting aside a transaction on the ground of fraud, will Chap. I. 

not fail, merely because the bill may have incorrectly and 

untruly alleged a third person to have been a participator 
and joint actor in the fraud, although such incorrect mode 
of stating the case may affect the costs (y). 
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A man who alleges fraud must clearly and distinctly jfnnd 
prove the fraud he alleges. The oniie probandi is upon JJl^e^ng 
him to prove his case as it is alleged by the bill (z). alleged. 
If the fraud is not strictly and clearly proved, as it is 
alleged, relief cannot be had^ although the party against 
whom relief is sought may not have been perfectly clear 
in his dealings (a). Fraud wUl not be carried by way 
of relief one tittle beyond the manner in which it is 
proved to the satisfaction of the court (b). If a case of 
actual fraud is alleged by the bill, relief cannot be had on 
the bill by proving only a case of constructive fraud (c). 

If the bill aUeges a case of fraud, and the title to relief ;g^ ^^ ^a,..^ jt-r/^ 
rests upon that fraud only, the bill will be dismissed, if 
the fraud as alleged is not proved. It cannot be allowed 
to be used for any secondary purpose. But if the case 
does not entirely rest upon the proof of fraud, but rests 
also upon other matters, which are sufficient to give the 
court jurisdiction, and the case of fraud is not proved^ 

(y) JUynell v. 8pryey 1 D. M. Devon, 4 Jur. N. S. 248; Lomax, 

& Or, 684. V. -R»i>fey, 24 L. J. Ch. 254 ; 

(«) BurtonY. Blakemore, 2 Jur. Smith v. Kay, 7 H. L. 750. 

1062 ; BeUamy v. adbine, 2 Ph. (a) Mowait v. Blake, 31 L. T. 

425, 448; Blair v. Bromley, 6 887. 

Ha, 659 ; Curzon v. Bdwcrihy, 1 1 (6) Luff v. Lord, 1 1 Jur. N. S. 

Jur. 916 ; Jenninga v. Broughton, 50, 52, per Lord Westbury. 

17 Beav. 239 ; Wilde v. Oibsan, (c) Parr v. JeweU, 1 X. & J. 

1 H. L. 605; Bdbtm v. Earl of 671. 
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2?' ^' but the other matters are proved, relief will be given 

in respect of so much of the bill as is proved (cQ. 

Bvideoee. The rules of evidence are the same in equity as at 
law(e). Whether certain facts, as proved, amount to a 
fraud, is a question for the court as well at law as in 
equity. The facts to constitute a fraud must be proved 
at law by the jury (/). In equity they are found by 
the court ; but a court of equity is not justified in find- 
ing such facts upon any less or different kind of proof 
than would be required to satisfy a jury. The law in 
no case presumes fraud. The presumption is alwa3rs in 
favour of innocence, and not of guilt. In no doubtful 
matter does the court lean to the conclusion of fraud. 
Fraud is not to be assumed on doubtful evidence. The 
facts constituting fraud must be clearly and con- 
clusively established (g). Circumstances of mere su^- 
cion will not warrant the conclusion of fraud (A). If the 
case made out is consistent with fair dealing and honesty 
a charge of fraud fails (i). 

It is not, however, necessary, in order to establish fraud. 



{d) Olascott V. Lang, 2 Ph. 
310 ; Wilde v. Oibaon, 1 H. L. 
607 ; Archhold v. CommisnonerB 
of Charitable Bequests, 2 H. L. 
440 ; Price v. Berrington, 3 Mac. 
& G. 486 ; Parr v. Jewell, 1 K. 
& J. 671 ; BiUage v. Southee, 9 
Ha. 635 ; Espey v. Lake, 10 Ha. 
260 ; Baker v. Bradley, 7 D. M. 
& G. 597 ; Traill v. Banng, 33 
L. J. Gh. 521 ; Hickson v. Lom- 
bard, L. B. 1 App. Ca. 324. 

(c) Manning v. Lechmere, 1 
Atk. 463 ; Man v. Ward, 2 Atk. 
229 ; Olyn v. Bank of England, 
2 Yes. 41. 

(/) Murray v. Mann, 2 Exch. 



639. 

{g) Bowen v. Evans, 2 H. L. 
257 ; Pike v. Vigers, 2 Br. & WaL 
267. 

{h) Trenchard v. Wanley^ 2 
P. WmB. 166; Bath and JUTon- 
to^u'«C(ue,30h.Ca. 114; Town- 
send V. Lowfidd, 1 Yea. 35, 3 Atk. 
636; M'^ Queen v. Farquhar, 11 
Yes. 467 ; WaJker v. Synwnds, 
3 Sw. 61 ; Hamilton v. Kirwan, 
2 J. & L. 401 ; SmUh v. Paw- 
son, 25 L. T. 40. 

(t) Hamilton v. KiruHtn, 2 J. 
& L. 401 ; Pares v. Parte, 33 L. 
J. Gh. 218. 
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that direct affirmative or positive proof of fraud be ^^'J* 

given (k). In matters that regard the conduct of men, 

the certainty of mathematical demonstration cannot be 
expected or required. Like much of human knwledge 
on all subjects, fraud may be inferred from facts that 
are established. Care must be taken not to draw the 
conclusion hastily from premises that will not warrant 
it ; but, if the facts established afford a sufficient and 
reasonable ground for drawing the inference of fraud, 
the conclusion to which the proof tends must, in the 
absence of explanation, or contradiction, be adopted (t). 
It is enough if facts be established, from which it would 
be impossible, upon a fair and reasonable conclusion, to 
conclude but that there must have been fraud (m). The 
motives with which an act is done may be, and often 
are, ascertained and determined by circumstances con- 
nected with the transaction, and the parties to it. Various . 
facts and circumstances evince sometimes with unerring 
cei'tainty the hidden purposes of the mind (n). '* A de- 
duction of fraud," says Kent (o), " may be made, not only 
from deceptive assertions and false representations, but 
from facts, incidents, and circumstances, which may be 
trivial in themselves, but may, in a given case, be often 
decisive of a fraudulent design" (p). 



(k) LlewelUn v. Machworthf 2 
Atk. 40 ; ViUiers v. ViUierSf ib. 
71; Man v. Wa/rd, ib. 229; 
East India Co, v. Donaldy 9 Ves. 
282; Stikeman y. Dawson, 1 Deg. 
& 8m. 105 ; Pickles v. Pickles, 9 
W. R. 397; 31 L. J. Oi. 146. 

{I) Bex V. BurdeU, 4 B. & 
Aid. 161, 162 ; Stikeman v. Daw- 
son, 1 Deg. & Sm. 105; Hum- 
phrey V. Olver, 28 L. J. Ch. 406. 



(m) Pi4Mes v. Pickles, 9 W. 
R. 397; 31 L. J. Ch. 146; Re 
Marsden's Trust, 4 Drew. 599. 

(n) Nichols v. Pinner, 4 Smith 
(Amer.), 295 ; Henneguin v. Nay- 
lor, IP Smith. (Amer.), 141. 

(o) 2 Comm. p. 484. 

{p) See Clarkson v. Hanway, 
2 P. Wm. 206 ; Bennett v. Vade, 
9 Mod. 315 ; Hubbard v. Briggs, 
4 Tiff. (Amer.), 538. 
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^^' I- Though the proof of fraud rests on the party who alleges 

; it, circumstances may exist to shift the burthen of prorf 

proof may from the party impeaching a transaction on the pait? 
upholding it If the evidence establishes a primd facie 
case of fraud, or shows that an instrument is false in 
any material part, the burthen of showing that the trszi»- 
action was fair lies upon the party who seeks to upheld 
it (9). If, for example, it appear that the donee of a 
power of appointment had at any time before the exer- 
cise of the power, the intention to derive a personal 
benefit from its exercise, the burthen rests 011 thoee 
who support the appointment to show that the inten- 
tion had been abandoned at the time of the exeoi- 
tion of the appointment (r). So, also, if a man fraudu- 
lently mingles monies belonging to another with monies 
of his own, it lies on him to sever the portion which is 
affected by the fraud from that which is not affected 
by the fi'aud(a). Upon the same principle, if it appear 
that a fiduciary, or confidential relation exist between 
the parties to a transaction (Q, or if it be established bj 
evidence that one of the parties possessed a power of 
influence over the other (u), the burthen of proof lies 
upon the party filling the position of active confidence, 
or possessing the power of influence, as the case may 
be, to establish, beyond all reasonable doubt, the perfect 



{q) Watt V. Orove, 2 Sch. & 
Lef. 602 ; Prince of Walti Assu- 
rance Co. V. Palmer, 25 Beav. 
605; Russell v. Jackson, 10 Ba. 
213 ; Cottam y. Eastern Counties 
Railway Co,, 1 J. & H. 243; 
Dowle v. Saunders, 2 H. & M. 250. 

(r) Humphrey v. Olver, 28 L. 
J. Ch. 406. 

{s) Russell y. Jackson, 10 Ila. 



213. 

. {t) Oihson V. i/eye«, 6 Vee. 
278 ; Benson v. Heathom^ 1 Y. 
& C. 0. 0. 340 ; AUfrey v. AO/reg, 
lMao.&G.99 ; Billaye y. Soutkee^ 
9 Ha. 540; Moore y. I^tunce^ 
ib. 303, supra, pp. 104, 116. 

(«) Cooke y. LamoUe, 15 Beay. 
240; Kay y. Smith, 7 H. L, 
750, supra, pp. 132, 138. 
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fairness and honesty of the transaction. Parol evidence is ^P- J* 

admissible in such cases to prove the fairness of the trans- 

action, but it is to be received and weighed with the most 
scrupulous accuracy, and to be dealt with as having its 
weight affected by the circumstances under which the 
parties stood (x). 

When a party is under the obligation of showing that 
an unprofessional person understood the contents of a deed 
or instrument which he executed, the mere proof of its 
having been read over to him unaccompanied with proper 
explanations, is not sufficient to satisfy the court that the 
person hearing it read understood it (y). It must be proved 
by those who claim under it, upon satisfactory evidence, 
that the nature, effect, and contents of the deed were - 
explained to and perfectly understood by him (z). 

The intervention of an independent thu'd party, or ad- 
viser, is an important ingredient in showing the fairness 
of a transaction (a). If a solicitor be employed, there is 
always strong prvmA fdde evidence that the party for 
whom he was acting knew the nature of the transaction 
(6) : in all cases, indeed, where an independent legal 
adviser or solicitor is employed, the evidence that every- 
thing which was necessary to be known had been brought 
to the knowledge of his employer, would be conclusive (c). 
The intervention, however, of another solicitor or adviser, 

{x) Re Holme^s Estate, 3 Giff. Oiff. 164 ; Dauies v. Davies, 4 

347 ; Walker v. Smith, 29 Beav. Giff. 417 ; Cartledge v. Had- 

394. bourne, 14 W. B. 604. 

(y) HoghUm v. Hoghton, 15 («) Cooke v. Lamotte^ 16 Beav. 

Beav. 311; Moore v. Prance, 9 240. 

Ha. 304. See Sharp v. Leach, 31 ( J^ent on v. Bonner, 23 Beav. 

Beav. 603; Toker v. Toker, ib- 291. 

629; 32 L. J. Oh. 326. (c) Be Montmorency v. Beve- . 

(«) Moore v. France, 9 Ha. reux, 7 CI. & Fin, 188. 
304; Anderwn v. EUmorth, 3 
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Chap. I. who, with the knowledge of the other party to the 

transaction, a former solicitor of his employer, neglects, 

or does not properly discharge his duty, is not sufficient 
to support a transaction between them (d). 
Adminion A party is not estopped from avoiding his deed, by 
oTidenoe to proving that it was executed for a fraudulent, illegal, 
deed. * ^^ immoral purpose (e). Notwithstanding the solemnity 
and force which the law ascribes to deeds, and all the 
strictness with which it in general prohibits the intro- 
duction of extrinsic evidence, to prove that an instrument 
goes beyond, or does not fully contain, or incorrectly 
exhibits, the terms of the contract, which it was written 
and signed for the purpose of expressing and recording ; 
the rule is settled, and not merely in courts of equity, 
that a deed, on its face just and righteous, may be vitiated 
and avoided, by alleging and adducing extrinsic evidence 
to prove that it was founded on a consideiution, or had 
a view or purpose contrary to law or public policy (/). 
Although a party may thus, in certain cases, be enabled 
to take advantage of his own wrong (g), this evil is of a 
trifling nature in comparison with the flagrant evasions 
that would, in many cases, result from the adoption of 
a diflferent rule (A). 

If a person be induced by fraudulent st-atements to 



{d) Oihhs V. Daniel, 4 Oiflf. 1. 

(c) Collins V. Bl^ntem, 2 Wile. 
341 ; 1 Smith, L. C. 325; Fax- 
ton V. Fopham, 9 East, 421 ; 
Oas Light and Coke Co. v. Tur- 
ner, 6 Bmg, N. C. 666, 6 Bing. 
N. 0. 324 ; Stratford and More- 
ton Railway Co, v. Stratton, 2 B. 
& Ad. 518 ; Hill v. Manchester 
Waterworks Co., ib. 552, 553; 
Doe V. HoweUs, ib. 747 ; Benyon 
V. Nettle/dd, 17 Sim. 56, 3 Mac. 



& G. 94 ; Horton v. Westminster 
Improvement Commissioners, 7 
Exch. 780. 

(/) Beynell v. Sprye, 1 D. M. 
& G. 672, per Knight Bruce, L. J. 

(g) Doe V. Ford, 3 A. & E. 
654; Doe v, HoweUs, 2 B. & 
Ad. 747. 

(A) Benycn v. Nettle/old, 3 
Mac. & G. 102. See MaUalieu 
V. Hodgson, 16 Q. B. 689 ; Bowes 
V. Foster, 2 H. & N. 779. 
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enter into a written contract, it is competent for him to ^v- J- 

. . Sect 8. 
prove fraud by evidence aZiuiide, although the written 

contract, or the deed of conveyance, is silent on the 

subject to which the fraudulent representation refers (i). 

So, also, fi*aud, whether in a record, or deed, or writing 

under seal, may be proved by parol evidence (j). So, 

also, if it appear from the written evidence, that the 

agreement really made between the parties is not stated 

by the deed, parol evidence is admissible to explain it {k). 

The testimony of one single witness, unless supported DenuJ by 

by circumstances, cannot be allowed to prevail against •°*^*"^ 

a positive denial by the answer. If a defendant positively, 

plainly, and precisely denies the assertion, and one 

witness only proves it as positively, clearly, and precisely 

as it is denied, and there is no circumstance attaching 

to the assertion to overbalance the credit due to the 

denial, as a positive denial, a court of equity will not act 

upon the testimony of that witness. Where, accordingly, 

a man positively denies notice, and one witness is adduced 

to prove the fact of notice, the court will place as much 

reliance on the conscience of the defendant, as on the 

testimony of a single witness, without some circumstance 

attaching a superior degree of credit to the latter (Z). 



(t) Dohett V. Stevens, 3 B. & 
0. 623; Wright v. Crookes, 1 Sc. 
N. R. 685, 698; HoUon v. 
Brotvne, 9 0. B. N. S. 442. 

(j) Filmer v. Gott, 4 Bro. P. 
0. 230 ; Rohinson v. Lord Vernon^ 
7 0. B. N. S. 231 ; Rogers v. 
Hadley, 2 H. & C. 227. 

{k) Cripps V. Jee, 4 Bro. 0. 0. 



472. 

(Q Evans v. Bicknell, 6 Ves. 
183, per Lord Eldon ; Pemher v. 
Mathers, 1 Bro. C. 0. 52 ; Lord 
Cranstown v. Johnson^ 3 Ves. 
1 70 ; East India Co. v. M' Donald, 
9 Ves. 276 ; Fitting v. Armitage, 
12 Ves. 80. See Whitworth v. 
Oaugain, Cr. & Ph. 325. 
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CX)STS. 

The general rule with respect to costs, being that costs 
follow the event, and that, primd facie, he who succeeds 
ought to have them (m) ; if a transaction is set aside (n), 
or a bill for the specific performance of a contract is 
dismissed (o), on the ground of misrepresentation, con- 
cealment, undue influence, or any other species of fraud, 
the successful litigant is, as a general rule, entitled to the 
costs. So, also, if a bill be filed for the rescission of a 
transaction, on the ground of fraud, and the charge of 
firaud fails, the dismissal is, in general, with costs (p). So, 
also, when the specific performance of a contract is re- 
sisted on the ground of fraud, and the charge of fraud 
fails, the decree is, in general, with costs (j). So, also, 
when a purchaser obtains specific performance, with 
compensation, it will be, in general, with costs (r). 

Though the general rule is that, prinfui facie, he who 
succeeds ought to have the costs, costs in equity do not 



{m) Totonaend v. Champer- 
noume, 3 Y. & C. 627 ; Parr v. 
Lowffrove, 4 Jttr. N. S. 600. 

(n) Edvjards v. M*Cleay, 2 
Sw. 289 ; BtOamy v. Sabine, 2 
Ph. 425 ; Dent v. Bennett, 4 M. 
& 0. 269 ; Qibwn v. D'Este, 2 
Y. & C. C. C. 581 ; MulhaOen v. 
Marum, 3 Dr. & War. 317; 
Waters v. Th&m, 22 Beav. 561 ; 
Slim V. Croucher, 1 D. F. & J. 
520 ; Dally v. Wonham, 33 Beav. 
162; Baker v. Monk, ib. 425; 
Davies v. Davies, 4 Giflf. 417. 

(o) Vancouver v. BlUs, 11 Vee. 
463 ; Lord Brooke v. Round- 
tkwaite, 5 Ha. 306 ; MyersY. Wat- 
$on, 1 Sim. N. S. 529 ; Cox v. 



Coventon, 31 Beav. 388. 

(p) Langleyw. Fuher, 9 Beav. 
91 ; Loader v. Clark, 2 Mac. & 
G. 387 ; PvUford v. Richards^ 17 
Beav. 87 ; Jennings Y,Broughton, 
ib. 239; Dolman v. Nokes, 22 
Beav. 402 ; New Brunswick, ike. 
Railway Co, v. Conyheare^ 9 H. 
L. 735; Xu/v. Lord, 11 Jnr. 
N. S. 50 ; Straker v. Eufing, 34 
Beav. 147. 

(g) Abbott V. Sworder, 4 D^. 
& G. 460 ; Haywood v. Cope, 25 
Beav. 140 ; Clarke y. Mackintosh, 
4 Giff. 134. 

(r) Leyland v. Illingworth, 2 
D. F. & J. 248; Oedye Y. Duke 
of Montrose, 26 Beav. 45. 
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always follow the event («). There may be often circum- ^^j^'}' 

stances of an equitable nature, to exempt the unsuccessful 

party from the payment of costs (f). When, for instance, 
a bill for the rescission of a transaction on the ground of 
misrepresentation was dismissed, the dismissal was without 
costs, the court being satisfied, although the charges as to 
misrepresentation had failed, that the property had not 
been correctly described (u). So, also, where a bill for the 
rescission of a transaction, on the ground of undue in- 
fluence, or of advantage taken of a fiduciary position, was 
dismissed on the ground of acquiescence, or delay in insti- 
tuting the suit, or even on the merits, the dismissal was 
without costs, the court being satisfied that the plaintiff 
had a reasonable cause of suit, or that the conduct of the 
defendant had rendered an investigation not unreason- 
able (v). So, also, if there has been negligence on the 
part of the plaintiff, he will not have his costs, although 
he succeed in the suit (ic). So, also, although a bill is dis- 
missed, it will be without costs if there has been negli- 
gence (y). So, also, although a transaction is set aside, 
the rescission may be without costs, if the defendant is 
free from moral blame (z). So, also, where the plaintiff is 

(«) Staines v. Morris^ 1 V. & rency v. Devereux, 7 01. & Fin. 

B. 16. ISS; SalmonY,CtiU8,^'Deg.&Sm. 

(t) Vancouver v. Bltu, 11 Ves. 125 ; Baker y. Bead, ISBeav. 398 ; 

463; Toumeend v. Chamber- Eartopp v. Hartopp, 21 Beay. 

nowne^ 3 Y. & C. 527 ; Orove v. 274 ; Wright v. Vanderplank, 2 

Bastard, 1 D. M. & G. 78; K &J. 18; CleggY, Edmcmdam, 

Lyon V. Home, 16 W. E. 824. 8 D. M. & G. 806 ; Clanricarde 

(u) Bartlett v. Salmon, 6 D. v. ^cnntngr, 30 Beav. 175; Toker 

M. & G. 40; Hallows Y. Femie, v. Toker, 31 Beav. 629, 32 L. J. 

L. B. 3 Eq. 520. Ch. 326. 

(v) Montesquieu v. Sandys, 18 {x) Allen v. Knight, 5 Ha. 

Vea. 301 ; Champion v. Bighy, 9 280. 

L. J. Ch. N. S. 211 ; Fyler v. (y) Evans v. Biehnell, 6 Ves. 

Fyler, 3 Beav. 550 ; Edwards v. 173. 

Meyrick, 2 Ha. 75 ; Be Montmo~ (z) Ward v. Hartjpole, 3 Bligh, 

T 2 
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^JU'g^ particepe criminis, and seeks to set aside a security on 
the ground of public policy, the decree will be without 
costs (a). So, also, although specific performance be de- 
creed, the decree will be without costs, if the party 
resisting performance had a fair and reasonable ground for 
doing so (6). In Higgina v. Samda (c), where a bill for 
the specific performance of a contract was dismissed, on 
the groimd of misrepresentation, the dismissal was, under 
the circumstances of the case, without costs. The court 
always exercises its discretion in dismissing a bill for 
specific performance, and with costs, on the ground of 
circumstances which would not be sufficient to cancel the 
agreement on the ground of fraud (d). If, on the other 
hand, the defendant has been to blame in the matter, or 
has by conduct contributed to the litigation, the dismissal 
of a bill for specific performance will be without costs (c). 
As a general rule, where costs have been occasioned by 
the conduct of either party, the party who occasioned the 
costs must bear them ; and where by the misconduct of 
both parties, neither has his costs : and where a suit has 
been rendered necessary by the misconduct of either 
party, still a part of the costs may have been rendered 



490; Wood v. Abrey, 3 Madd. 
423; Orovea v. Perkina, 6 Sim. 
576; Baker v. Carter, 1 Y. & 
0. 250; StanUmv. Tattermll, 1 
8m. & G. 536; Prideaux y. 
Lonsdale, 1 D. J. & 8. 439. In 
particular cases the plaintiff may 
have to pay the costs, although 
the transaction is set aside, if 
the defendant be free from moral 
blame. Davieay, 0^^, 35Beav. 
208. 

(o) Debenham v. Ox, 1 Ves. 
276 ; Morgan v. Bruen, LI. & G. 



temp. Sag. 180 ; but see Jackman 
V. Mitchell, 13 Ves. 581. Comp, 
Davies v. Otty, 35 Beav. 208. 

(b) Burrowes v. Lock, 10 V^ 
470 ; Vancouver v. Bliss, 11 Ves. 
463 ; Fenton v. Browne, 14 Ves. 
150. See McQueen y. Farquh€ir^ 
11 Ves. 482. 

(c) 2 J. & H. 460. 

{d) Davis v. Symond^^ 1 Cox, 
402. 

(e) Walters v. Morgan, 3 D. F. 
& J. 718. 
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necessary by the other party (/). If, accordingly, a man ^JJf-J* 

succeeds in obtaining the relief prayed for, and has the 

costs of the suit generally, but fails to establish allegations 
of fraud in the bill, he must pay the costs occasioned by ^^^m-, ^y^^^- /^f^jjji 
such allegations being introduced (gr), or, for the sake of 
simplicity, no costs will be given to either side when, but 
for the allegations of fraud, the plaintiff would have been 
entitled to the costs Qi), In Rhodes v. Bate (i), the de- 
fendant was not ordered to pay costs, though the transaction 
was set aside, inasmuch as the case of the plaintiff failed 
to a considerable extent, and inasmuch as in so far as it 
succeeded, it was by force of the law of the court, and not 
by any merits of his own, the evidence adduced by him 
being also irrelevant and overcharged. In StanilaTid v. 
Willot{k), where charges of fraud in the bill were neither 
supported nor repelled by evidence on either side, the 
costs were not thereby affected, as it did not appear that 
any costs were specially occasioned by such charges. In 
Fyler v. Fyler (Q, however, a bill containing unproven 
charges of fraud was dismissed without costs, because the 
defendants, by mixing up their personal interests in the 
transactions in question, had rendered an investigation 
not unreasonable. In like manner, charges of fraud made 
by defendants will, if unsubstantiated, be visited with 
costs, even though the defendant gets the costs of the suit 
generally (m). So, also, the bill will be dismissed without 



(/) Parr v. Lovegrove, 4 Jur. 
N. S. 601, per Eandersley, 
V. 0. 

(g) Blest V. Brown, 8 Jur. N. 
S. 602 ; Jones v. BickeUB, 10 W. 
E. 576. See Harvey v. Mount, 
8 Beav. 439 ; 8hacklet<m v. 8ut- 
cUffe, 1 Deg. & Sm. 623 ; Br<m' 
ley V. Smith, 26 Beav. 670 ; 8t 
Albyn v. Harding, 27 Beav. 11 ; 



Baker v. Bradley, 7 D. M. & G. 
620. 

{h) CuUingworth v. Lloyd, 2 
Beav. 385 ; Rawlins v. Wickkam^ 
1 Giff. 355. 

(*) L. B. 1 Ch. App. 262. 

\k) 3 Mac. & G. 664. 

\j) 3 Beav. 550. 

(m) Wright y. Howard, 1 Sim, 
& St. 205 ; WarHn v. Thomaa, 



326 COSTS. 

^5*- J- costs, if the conduct of the defendant has not met with 

two*, o. 

the approval of the court (n). 

Where plaintiff succeeds in a suit on the ground of 
firaud, he will be entitled to all the costs occasioned by it, 
and, therefore, in Stanley v. Bond (o), a bill for the deli- 
very of securities fraudulently obtained being taken pro 
confesso, the plaintiff was held entitled to the costs of an 
action at law commenced on the securities, though not 
specifically prayed for by the bill 

If a bill containing allegations of fraud be demurrable, 
and the defendant do not demur, his not having demurred 
will be a reason for refusing him his extra costs at the 
hearing ( p). 

If acts are charged against a party which are in them- 
selves firaudulent, the court, upon the question of costs, 
always considers the bill as imputing fraud, although the 
word fraud be not used in the bill (g). 

Although a suit cannot be maintained, the court may 
dismiss it before the hearing, even without costs, if the 
defendant has been guilty of gross fraud (r). 

A solicitor, or legal adviser, who has abetted or mixed 
himself up in that character, in a fraudulent transaction, 
may be made a party to the suit, for the mere purpose of 
having the costs paid by him (s). He caimot excuse him- 
self from the payment of costs, on the ground that be 
acted as his client's adviser (t). In a case where a solicitor 

2 W. E. 442 ; Fledge v. Bum, Ha. 444. 

Jolm. 666 ; Theyer v. T(mbs, 12 (r) Eldey v. Adams, 2 D. J. & 

W. E. 612. S. 147. 

(n) Leofher Cloth Co. v. Ame^ (a) Marshall v. Sladden, 7 Ha. 

rican Leather Cloth Co,, 33 L. J. 443. See Brent v. Brent, 10 L. 

Ch. 199. J. Ch. 84. 

(o) 6 Beav. 423. {t) Bennett v. Vade, 2 Atk. 

{p)^Neshitt V. Berridge, 1 N. 324; Harvey y. Mount, 8 Bear. 

E. 346, . 439. 
• (g). Marshall v. Sladden, 7 



^^^^'^'^^''^^v^mmmmmmmmmifmm 



COSTS. 327 

was free from all moral blame, and took no benefit from ^P* }- 

. . Sect 8. 

the transaction, the costs of a suit to set aside the transac 

tion were nevertheless thrown on him, because he had not 
explained to his client the nature of the instrument (u). 
Although costs may not be given against a solicitor who 
has mixed himself up in a fraudulent transaction, costs will 
not be given to him (oj). In Harvey v. Mowrdiy), a solicitor 
who acted as such in a transaction which was impeachable 
on the ground of fraud, but was himself free from moral 
culpability, was ordered to pay his own costs, as he had 
not acted with proper prudence in the matter. So, also, 
in Fyhr v. Fyler (z), where a solicitor, by mixing up his 
personal interest in his cUent's transactions, rendered an 
investigation not unreasonable, the bill was dismissed 
against him without costs, though it contained unproven 
charges of fraud. 

The costs of a suit to set aside a deed for fraud, will 
not be given against a solicitor, or party to the fraud, if 
they are not specifically prayed by the bill (a). If they 
are not specifically prayed by the bill, a demurrer will 
Ue (6). 

If a man be accessory to a fraud on creditors, as being 
the trustee of a voluntary settlement, he will not be 
allowed his costs on setting aside the deed, although he 
may have derived no benefit from it (c). 

In a case where the name of a man had, by the false 

(u) Moore v. Prance, 9 Ha. (a) Beadles v. Burch, 10 Sim. 

303. See Beadles v. Burch, 10 338; Boddy v. WtUiame, 3 J. & 

Sim. 332; Berry v. ArmiUtead, L. 16. 

2 Keen, 227 ; Gilbert v. Lewi^, (6) BeadUe v. Bwrch, 10 Sim. 

1 D. J. & S. 52, mpray p. 312. 338. 

(«) Roddy V. WiUiams, 3 J. (c) Toumeend v. Westacott, 4 

& L. 23. Beav. 58 ; Tttrquand v. Knight, 

(y) 8 Beav. 439. 14 Sim. 644. 

(z) 3 Beav. 550. 
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^^J« representations of a third party, been inserted on the 

860i. 8* ^ 

register of the shareholders of a company, it was. held that 

the company, though innocent, must bear the costs of the 
application (d). 

The Consolidated Orders 38, r. 2, reg. 2, do not con- 
template the cause of fraud, so that, although the value of 
the subject-matter of the suit at the time of filing the bill 
may be considerably less than 10002., the costs will be 
allowed on the higher scale (e). 

{d) Be Patent File Co., 15 W. (e) Earl of Stamford t- Dow- 

B. 754. 9071, 15 W. B. 896. 
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CHAPTER II. 

MISTAKE. 

Mistake is a ground for relief in equity. Mistake may Chap. IT. 



be said to be some unintentional act^ omission, or error 
arising from unconsciousness, ignorance, forgetfulness, im- 
position, or misplaced confidence (a). There is mistake 
if a man through ignorance be induced to do a thing 
which he would not have done, had he not been in 
error (6). 

Mistake may be either in matter of law or in matter of 
fact (c). 

The rule that mistake in matter of law cannot be Mistake of 
admitted as a valid excuse either for doing an act pro- ^* 
hibited by the law, or for the omission of a duty which 
it imposes, is common to all systems of law. Regula est 
juris igTiorantia/m cv/ique nocere, is the language of the 
Pandects (c?). Ignorantia juris non excusaty is the maxim 
of the common law. " It is to be presumed," says Man- 
wood, as reported by Plowden (e), " that no subject of this 
realm is miscognisant of the law whereby he is governed. 
Ignorance of the law excuseth none " (/). The rule is not 
only expedient, but is absolutely necessary. If ignorance of 

(a) Story, Eq. Jur. 110. (/) See Manser^ 8 Casey 2 Co. 

{b) Jeremy, £q. Jur. Bk. 2, pt. Bep. 3 a, & ; Cook v. Wottouy 

2, p. 368. 4 Leon. 190 ; Stevens v. Lyncky 

(c) Dig. Lib. 22, tit. 6. 12 East, 38 ; Teede v. Johnson, 

{d) Dig. Lib. 22, tit. 6. leg. 9. 11 Exch. 840 ; Fooley v. Br&wn, 

(c) 1 Plowd. 342. 11 0. B. N. S. 666. 
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^ ^•P- ^^ ' law were admitted as a ground of exemption, the court 
would be involved in questions which it were scarcely 
possible to solve, and which would render the admini- 
stration of justice next to impracticable, for in almost 
every case ignorance of law would be alleged, and the 
court would for the purpose of determining the point, be 
often compelled to enter upon questions of fact, insoluble 
and interminable (g). 

The rule is the same in equity. Mistake in matter of 
law cannot in general be admitted as a ground of relief in 
equity (h). The maxim, juris ignorarvtia Tion excusai, 
is not, however, universally applicable in equity (i). If 
the word jus ia used in the sense of denoting general law 
the ordinary law of the country, no exception can be 
admitted to the general application of the maxinx ; but it 
is otherwise when the word jus is used in the sense of 
denoting a private right (k). If a man through mis- 
apprehension or mistake of the law, parts with or gives 
up a private right of property, or assumes obligations 
upon grounds upon which he would not have acted but 
for such misapprehension, a court of equity may grant 
relief, if under the general circumstances of the case, 
it is satisfied that the party benefited by the mistake 
cannot in conscience retain the benefit or advantage so 
acquired (1), 



{g) Austin, Jut. vol. 2, p. 172. 

{h) Maiden v. Mmill, 2 Atk. 
8; Marshall v. CdleU, 1 Y. & 
C. 232; Denys v. Shuckhurghy 
4 Y. & C. 42 ; Mellers v. Duke of 
Bcvonahire, 16 Beay. 257 ; Teed 
y. Johnson f 25 L. J. Ezch. 110; 
Midland Great Western Co. of 
Ireland y. Johnson^ 6 H. L. 798. 

(i) Naylor v. Winch, 1 Sim. & 



St. 555; Watson y. Maraion^ 4 
D. M. & a. 230, 236 ; Stone y. 
Godfrey, 5 D. M. & Q. 76, 90. 

{k) Cooper y. Phibhs, L. B. 2 
App. Ca. 170, per Lord Weat- 
bury. -^ -» 

(0 See Conn y. Cann, 1 P. 
Wms. 727 ; Pusey v. Deshmwerie^ 
3 P. Wms. 320 ; Cocking y . Ptait, 
1 VeB. 400 ; Farewell v. Coher, 



MISTAKE OF LAW. 



331 



Mistake in law, to be a ground for relief in equity, must C*"^?* J^^' 
be of a material nature, and the determining ground of the 
transaction (m). 

Mistake of law may be a misapprehension of the law, or 
of their private rights to property by both parties to a 
transaction, both of them making {Substantially the same 
mistake ; or it may be a misapprehension of the law or 
of his private right by one of the parties alone. 

If an agreement be entered into between two parties in 



cit. 2 Mer. 353 ; Nayhry. Winch, 
1 Sim. & St. 555 ; Macarthy y. 
Decaix, 2 R. & M. 614 ; Cliftcnh 
V. Gockhum, 3 M. & K. 99; 
Sturgey. 8turge, 12 Beav. 229; 
Davis V. M(yrier, 2 Coll. 308; 
Beynell v. SpryCy 8 Ha. 222, 
255; Cox v. Brutm, 5 W. R. 
544 ; Stone v. Godfrey, 18 Jur. 
162; Cooper v. Fhihbs, 17 Ir. Oi. 
82 ; D'Agaesseau, vol. 9, p. 629; 
Toullier, Cod. Civ. Liv. 3, tit. 3, 
0. 2, 8. 62 ; Larombidre, Thtorie 
des Oblig. vol. 1, p. 43, 67. The 
misapprehensioii of rights under 
a deed, not arising from the 
misconstraction of the deed, is, it 
has been said, a mistake in fact ; 
and is consequently relievable 
in equity. Denya v. Shuckhwrgh, 
.4Y. &C. 42. 

According to the Roman law 
there were certain classes of per- 
sons '^ quilus permiasum est jus 
ignorare" Dig. Lib. 22, tit. 6, leg. 
9. They were exempt from lia- 
bility (at least for certain pur- 
poses), not by reason of their 
general imbecility, but because 
it was presumed that their capa- 
city is not adequate to a know- 



ledge of the law. Such were 
women, soldiers, and persons 
who had not reached the age of 
twenty -five. Ignorance of law, 
considered per ee, was in these 
cases considered a ground of 
exemption. In such cases it was 
presumed £rom the sex, or from 
the age, or from the profession 
of the party, that the party was 
ignorant of the law, and that 
the ignorance was inevitable. 
Austin, Jur. vol. 2, p. 174. The 
persons *^ quihus permisaum est 
jua ignorare,** could not, however, 
allege with effect their ignorance 
of the law in case they violated 
those parts of it which were 
founded on the/iM gentium. For 
the persons in question are 
not generally imbecile, and the 
jvs gentium was knowable naiu^ 
rdli rations. With regard to the 
jus civile, or to those parts of the 
Roman law which were peculiar 
to the system, they might allege 
with effect their ignorance of the 
law. Austin, Jur. vol. 2, p. 
175 ; see Lindl. on Jur. p. 24. 

(m) Stone v. Godfrey, 6 D. M. 
& G. 76, infra, p. 340. 
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Chxp^Jl^ mutual mistake as to their relative and respective rights, 
Moioai either of these is entitled to have it set aside (n). Where, 
partiMM for instance, a party entered into an agreement with 
^^^ another to take a lease of what in fact was his own pro- 
perty, both parties l>eing under a common mistake as to 
their respective rights, the transaction was set aside (o). 
So also where a man had sold another an estate which in 
truth belonged to him, equity will order the purchase- 
monies to be refunded (p). So also where the second of 
three brothers having died, the eldest, who had entered 
upon his deceased brother's share, agreed to divide it with 
his youngest brother, upon the representation of a thin! 
party whom the two brothers had consulted, that, as land 
could not ascend, the youngest brother was heir to the 
second, and executed a conveyance accordingly. Lord King 
relieved the eldest brother against the instrument (q). 
Mistake as If the mistake of law, or as to his private right be that 
by one"* * ^^ ^°® P^rty o^^ly ^^ * transaction, it may be either that 
P?^y the mistake was induced or encouraged by the misrepre- 
sentation of the other party, or that, though not so induced 
or encouraged, it was known to and perceived by him, and 
was taken advantage of, or it may be that he was not 
aware of the mistake. Whatever may be the circum- 
stances of the case, a court of equity may, under the pecu- 
liar circumstances of the case, grant relief. But if it 
appear that the mistake was induced or encouraged by the 
misrepresentation of the other party to the transaction (r), 
or wajs perceived by him and taken advantage of, the court 
will be more disposed to grant relief than in cases where it 

(n) Cooper v. Fhibhs, L. B. 2 {q) Lansdowne v. Lansdowne^ 

App. Ca. 149. Mose. 364 ; cit. 2 J. & W. 205. 

(o) lb. (r) Scholfield v. Tempter, John. 

{p) Bingham v. Bingham^ 1 166; Cooper y, Phihbs, L. B. 2, 

Ve8. 126. App. Ca. 149, supra, p. 12, 48, 
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does not appear that he was aware of the mistake («). In ^*P- ^^' 
Broughton v. HuU (<), where the heir-at-law of a share- 
holder in a company, the shares in which were personal 
est^e, supposing himself, through ignorance of law, to be 
liable in respect of the shares, had executed a deed taking 
the liability on himself, it was held that he was entitled 
to have the deed cancelled. So also where a man having 
a legal security gave it up in exchange for another secu- 
rity, upon the faith that the right which he gave up would 
be secured to him by the substituted security, but the sub- 
stituted security proved to be a mere nullity in law, relief 
was given (u). So also where a woman renewed a note, 
believing that she was liable on the original note, relief 
was given (re). So also where a sister, being ignorant of her 
rights under a settlement, released her rights to a brother, 
the release was held not binding on her (y). So also 
where the daughter of a freeman of London accepted of a 
legacy left her by her father, and released her orphanage 
part according to the custom of London, and it did not 
appear, though she was told she might elect between the 
legacy and the orphanage part, that she knew she had a 
right to inquire into the value of the personal estate and 
the quantum of the orphanage part before making her 
election, the release was set aside {z). 

The same considerations should, it would seem, apply to P*jment 
the case of the pa}rment of money under a mistake of nnder mis- 

(«) Cocking v. Pratty I Ves. 29. See Oee v. Spencer , 1 Vera. 

400; McCarthy Y. Decaix, 2 R. 32; Mildmay v. Hungerford, 2 

&M. 614; Sturge v. Sturge, 12 Vem. 243. 

Beav. 229; Broughton v. Hutt, (x) Cotoard v. Hughes, 1 K. & 

3 D. & J. 601 ; see Worsley y. J. 443. 

Frank, 11 L. T. 392. (y) Ramaden v. Hylton, 2 Ves. 

(fj 3 D. & J. 601. 304. 

(u) Be Saxon Life Asmrance (z) Pusey v. Deshouverie, 3 P. 

Co,, 2 J. & H. 408, 1 D. J. & S. W. 315. 
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Chap. II. law (ct) ; but it appears from the authorities to be estab- 
lished in equity as well as at law, that money paid under a 
mistake of law, with full knowledge of the fiacts, is not 
recoverable, and that even a promise to pay, upon a sup- 
posed liability, and in ignorance of the law, will bind the 
party (6). But the rule is liable to a qualification, if the 
man to whom money has been paid has been aocessoiy to 
the error of the other party, or has got some one to mis- 
inform him of the law (c). If the law mistaken is the law 
of a foreign state, the mistake is regarded as a mistake of 
fact (d). 

In Davis v. Morier («), where a person had by mistake 
received for some years a less income than he was entitled 
to under a marriage settlement, it was held that he was 
under the circumstances of the case entitled to have the 
diflFerence paid to him out of the estate of the deceased 
settler. 

Whether money paid under mistake of law can be re- 



(a) See Clifton v. Cockbum, 3 
M. & K. 99 ; DavU r. M(yrieT, 2 
Coll. 308 ; Cooper v. PhihU, 17 
It. Oh. 82. 

(6) Bilhie v. LurrUey, 2 East, 
469; Stevens Y. Lynchy 12 East, 
38 ; Brisbane v. DaereSy 5 Taunt. 
143 ; Goodman v. Sayers, 2 J. & 
W. 263; Curriey. GooW, 2 Madd. 
163 ; Drewry v. Barnes, 3 Buss. 
94 ; Webb v. Brookes, 1 L. J. Ch. 
N. S. 191 ; Great Western Rail- 
way Co. v. Cripps, 5 Ha. 91 ; 
Piatt V. Bromage, 24 J^. J. Exch. 
63 ; Bate v. Hooper, 5 D. M. & 
G. 338 ; Stafford v. Stafford, 1 
D. & J. 197 ; Saltmarshe v. Bar- 
rett, 31 L. J. Ch. 783. See Moore 
V. Moore, 1 Coll. 64. Where 
money had been paid for many 



years without deducting the 
land-tax, no deduction "was 
afterwards allowed out of the 
subsequent pajrments. Nichm 
V. Lesson, 3 Atk. 573. So, also. 
where an executor had paid i^* 
terest for seventeen years with- 
out deducting the property-tax, 
it was held he oould not after- 
wards deduct out of the fiiturt 
interests due the amount of pro- 
perty-tax on such precedent pay* 
ments. Carrie v. Goold, 2 Madi 
163. 

(c) Dixons V. MonJdand Cand, 
6 Wills. & Sh. Sc. Ap. 445. 

{d) Haven v. Foster, 9 Vv^ 
(Amer.) 112. See Leslie r- 
Baillie, 2 Y. & 0. C. 0. 91. 

(e) 2 ColL 303. 
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claimed is a subject which has led to much difference of ^^^P* ^' 
opinion among civilians and the commentators on the 
Boman law. The old school of lawyers were of opinion 
that money paid under mistake of law might be recovered 
back. But Cujas maintained an opposite opinion, and 
he was followed by Pothier and others ; Vinnius, however, 
Huber and D'Aguesseau supported the doctrine of the 
earlier school (/). The framers of the Code Napoleon 
adopted their opinion, and declared, in general terms, 
that money paid under mistake may be recovered back, 
making no distinction, in this respect, between mistake 
of law and mistake of fact {g). The earlier autho- 
rities on the Scottish law are in favour of the doctrine 
that money paid under mistake of law may be re- 
covered back {h). In two cases, however (i), Lord 
Brougham laid it down that at Scotch law money paid 
under mistake of law is not recoverable. But there is 
much reason to doubt whether the rule so laid down 
by him can be accepted as a sound exposition of the 
Scotch Jaw. His judgment was founded solely on two 
English common-law authorities (k). 

Mistake in law is not a ground for setting aside a com- Mistake of 

. . J*^ not a 

promise, if the parties to the transaction were in difficulty ground for 
and doubt, and wished to put an end to disputes, and to ^de'a 
terminate or avoid litigation. If one or more parties, ^^^' 
having, or supposing they have, claims upon a given 
subject matter, or claims against each other, agree to 
compromise these claims, and the knowledge, or means 



(/) See Pothier, Obi. trans- (t) Wilson v. Sinclair, 4 Wills. 

lated by Evans, App. vol. 2, pp. & Sh. 398 ; Diocons v. Monkland 

408-437. Canal Co., 5 Wills. & Sh. 445. 

{g) Cod. Oiv. 1377. {k) Bilhie v. Lumley, 2 East, 

(A) Mor. Diet. Deo. 2930, 469 ;jBn«6ane v. i>acre«, 5 Taunt. 

2931. 143. 
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Ch^p* n. of knowledge, of each of them with respect to the mode 
in which, and the circumstances under which, his claim 
arises, stand upon an equal footing, and there is an 
absence of fraud or misrepresentation, the transaction is 
binding, although the conclusion at which the parties 
may have arrived is not that which a court of justice 
would have arrived at had its decision been sought. The 
real consideration which each party receives under a 
compromise being, not the sacrifice of the right, but the 
settlement of the dispute, and the abandonment of tbe 
claim, it is no objection to the validity of the transaction 
that the right was really in one of the parties only, and 
that the others had no right whatever. If, for instance, 
two parties claim adversely to each other the inheritance 
of a deceased person, and, in order to avoid litigatioD, 
agree to divide the inheritance, it is no ground for settmg 
aside the agreement that only one was heir, and that the 
other gave up the right which he really possessed. The 
fact that the one may have had no claim is immaterial, 
if he was honestly mistaken as to his claim. It is enough 
if at the time of the compromise he may have believed 
he had a claim, and that the parties have, by the trans- 
action, avoided the necessity of going to law (Q. To 
render valid the compromise of a litigation, it is not even 
necessary that the question in dispute should really be 









(/) Siaptlton y. Stapilton, 1 
Atk. 10 ; Oordon v. Oordorij 3 
Sw. 463 ; Leonard v. Lecmard, 
2 Ba. & Be. 179; Naylor v. 
Winch, 1 Sim. & St. 655, 7 L. 
J. Ch. 6 ; Harvey v. Cooke, 4 

Rubs. 34; Attwood v. , 6 

Buss. 149 ; Stewart v. Stewart, 6 
a. & Fin. 969; Pickering t. 
Pickering, 2 Beav. 56; Reynell 



V. Sprye, 8 Ha. 222, 254; Ex 
parte Lucy, 4 D. M. ft Q. 356; 
Lawton v. Campion, 18 Beav. 
87 ; Partridge v. StephenB, 9 
Jur. N. S. 742; 2Vf^ t. La- 
talJSe, 16 Moo. P. C. 270 ; Btd- 
lock y. Downee, 9 H. L. I ; Brooke 
T. Lord Moatyn, 2 D. J. & S. 
373 ; Lord Belhavm'a Cctae^ 3 D, 
J. & 8. 41. 
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doubtful, if the parties bond fide consider it to be so. ^^P* ^^- 
It is enough to render a compromise valid, that there 
is a question to be decided between them (m). A com- 
promise of doubtful rights will not be set aside on any 
other ground than fraud (n). '"^ 

The jurisdiction of equity over mistake is exercised Mwtake of 
much more liberally where the mistake is in matter of 
fact, than where it is in matter of law. The admission 
of ignorance of fact as a ground of relief, is not attended 
with those inconveniences which seem to be the reason 
for rejecting ignorance of law as a valid excuse. Whether 
the ignorance really existed, and whether it was impu- 
table or not to the inadvertence of the party, is a question 
which may be solved by looking at the circumstance of 
the case. The inquiry is limited to a given incident, and 
to the circumstances attending that incident, and is, 
therefore, not interminable (o). 

According to Savigny, ignorance has not, as such, any Opinion of 
effect upon the legal consequences of an act or transaction to dUfmc- 
in which it occurs. The effect generally attributed toJ'^^^^.g_ 
ignorance is properly attributable to the negligence **^® ^f ^**^ 
which is the cause of it. Ignorance which is not the take of 
effect of gross negligence is not prejudicial to the igno- ^ ' 
rant party, but ignorance which is the effect of such 
negligence is prejudicial to him. Whether negligence 
be or be not the result of gross negligence, depends on 
circumstances; it is presumed to be so when a man is 
ignorant of the general laws of his country, or of his own 
affairs, but it is not so presumed when he is ignorant 
of other matters. The presumption which arises in each 

(m) Ex parte Lucy, 4 D. M. & D. J. & S. 373, supra, pp. 79, 
G. 356. See Neale v. Neah, 1 80. 
Keen, 672. (o) Austin Jur. vol. 2, p. 172. 

(n) Brooke v. Lord Mostyn, 2 

z 
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Definition 
of mistake 
of fact. 



Ch>p. 11. of these cases is rebuttable, but is conclusive if not re- 
butted by the person against ivhom it arisesL Ignoiance 
of matters of law and ignorance of matters of fact, are 
thus placed on the same footing; both are prejadicial 
when the result of gross negligence ; both are harmless 
when not so (p). 

Mistake of fact is a mistake not caused by the neglect 
of legal duty on the part of the person making the 
mistake (q), and consisting in an unconsciousness (r), 
ignorance (s), or forge tfulness (t) of a fact past (u) or pr^ent 
(x), material to the transaction ; or in the belief in the 
present existence of a thing material to the transacticm, 
which does not exist (y), or in the past existence of a 
thing which has not existed {z). 

In "fraud," as distinguished from "mistake," th^e Ls 
necessarily, a misapprehension or mistake in the party 
from fraud, defrauded, which alone would not vitiate his dealings 
with others ; but there is the additional circumstance 
that the party with whom he deals intentionally causes 
the mistake for the purpose of effecting the dealing, and 



Mistake as 

diitin- 

gaished 



{p) lindley on Jur. App. p. 19. 

(q) New York Civil Code, Art. 
762. 

(r) See Kelly v. Sdari, 9 M. 
& W. 64. 

(fl) See Cocking v. Pratt, 1 
Ves. 400; East India Co, v. 
Neavfy 6 Ves. 173; Ea$t India 
Co, T. Donald, 9 Ves. 275 ; Hore 
Y.Becher, 12 Sim. 465^ Belly. 
Gardiner, 4 M. & G. 11. 

(0 Kelly V. 8olaH, 9 M. & W. 
64; Lucas v. Worsmck, 1 Moo. 
& B. 293. 

(i*) See East India Co, v. 
Neave, 5 Ves. 173; East India 
Co. V. Dmald, 9 Ves. 275 ; WiU 



Ian V. WiUan, 16 Yes. 72; 
McCarthy y. Decaix, 2 B. & H. 
614. 

{x) See Cocking v. PmUy 1 
Ves. 400 ; Hore v. Becher, 12 
Sim. 465 : Colyer v. Clay, 7 
Beav. 188; Broughton v. fftUt^ 

3 D. & J. 501. 

(y) See Hitchcock y, Giddings, 

4 Pri. 135; Colyer v. Clay, 7 
Beav. 188 ; Hastie v. Couturier, 
9 Exch. 102; 5 H. L. 673; 
Strickland T. Turner, 7 £xch. 
208 ; Cochrane v. WUUs, L. B, 1 
Ch. App. 68. 

(2) See New York Civil Code, 
Art. 762. 



MISTAKE OF FACT. 



339 



this precludes the party so occasioning the mistake from ^^P* I^* 
holding the other bound to it (a). 

What is the nature or degree of mistake which is Mistake 
relievable in equity, as distinguished from mistake which guUhed 
is due to negligence (6), and therefore not relievable ^n'jjg]**^^' 
cannot well be defined so as to establish a general rule, 
and must, in a great measure, depend on the discretion 
of the court under all the circumstances of the case. 
Though a court of equity will relieve against mistake, 
it will not assist a man whose condition is attributable 
only to that want of due diligence which may be fairly 
expected from a reasonable person (c). Parties, for in- 
stance^ who, having a good defence, or plain and complete 
remedy at law, have neglected to avail themselves of it 
there, cannot come to equity for relief (c?). Nor has a 
purchaser who is evicted by reason of a defect in title, 
which his legal adviser has overlooked, an equity to 
recover his purchase money (e). Nor can relief be had 
against a forfeiture, where a man who is charged with 
a legal obligation' neglects to perform it (/). So, also, 



(a) Leake on Contnlcts, 182. 

(6) Supra, pp. 93, 94. Faoti 
ignorantia ita demum cuiqne non 
nocet, 81 non ei summa negUgen- 
tia objiciatur. Quid enim si om- 
nes in dyitate sciant quod ille 
solus ignorat. Dig. Lib. 22, tit. 
6, 1. 9. 

(c) Duke of Beaufort v. Netld, 
12 Ca. & Fin. 248, 286 ; LeuJty 
V. Hillae, 2 D. & J. 110 ; Wild 
V. IliVas, 18 L. J. Oh. 170. See 
Trigge v. LavallSe, 15 Moo. P. 
C. 270. 

{d) Stephenson v. Wilson, 2 
Yem. 326 ; BUtckhaJl v. CoombBy 
2 P. W. 70 ; HolwoHhy v. MoH-^ 



locky 1 Cox, 141 ; Hankey v. VeT" 
non, 2 Cox, 12 ; Stevens v. 
Fraed, 2 Yes. Jr. 529 ; Bateman 
V. Willoe, 1 Sch. & Lef. 201; 
Hare v. Horwood, 14 Yes. 31 ; 
Drewry v. Barnes, 3 Buss. 94. 
See Marquis of Breadalbane v. 
Marquis of Chandos, 2 M. & G. 
719 ; Henderson v. . Cook, 4 Drew. 
306. 

(c) Urmston v. Pate, 3 Yes. 
235, n. See Cator v. Lord Pern-' 
broke, 1 Bro. C. 0. SOI ; 2 Bro. 
C. C. 282 ; Thomas v. Pmvell, 2 
Cox, 394. 

(/) Gregory v. Wilson, 9 Ha. 
683, 689. 

z2 



340 MISTAKE OP FACT. 

^*P' ^^' where a sum of money was paid by the purchaser of an 
estate to persons supposed to be entitled ia remsdnder, 
to procure their concurrence in a recovery, ivhich ^ras 
suffered accordingly, Lord Nottingham refused to direct 
the money to be refunded (gr). 

Mistake M Mistake in matter of law or matter of fact, to be 2 

A gTOUDQ of , ^ 

relief mast ground for equitable relief, must be of a material natai?, 
rill] ^(J and must be the determining ground of the transactioa. 
A man who seeks relief against mistake, must be able to 
satisfy the court that his conduct has been determined bj 
the mistaka Mistake in matters which are only inci- 
dental to, and are not of the essence of a transaction, aid 
without, or in the absence of which it is reasonable to 
infer that the transaction would nevertheless have takes 
place, goes for nothing. If the mistake has not been tbe 
only cause by which the conduct of a man has been in- 
duced, but another motive has intervened, the mistake 
cannot be set up as a ground for relief (A). Nor, indeed, 
docs the circumstance that the mistake may be in a 
material matter always of itself entitle a man to the in- 
terposition of the court. The law does not go the length 
of requiring that parties who deal with each other at arms' 
length, should be on the same level as to information and 
knowledge. If parties stand upon an equal footing, and 
the means of information and knowledge are open to them 
both, either of them is entitled to the benefit of his own 
judgment, skill, and sagacity. If the parties act otherwise 
fairly in the transaction, and it is not a case in which one 
of them is bound, upon the gi'ound of confidence, or other 

{9) Maynard v. Mouley, 3 Sw. Moo, P. C. 276. See Poth. Ob 

651. lig. part 1, c. 1, 8. 1, art. 3, s. 1 

{h) SUmeY, Ood/rey, 6 D. M. Domat. liv. l,tit. 18, sec. 1, ai' 

& G. 76 ; Carpmael v. FowU, 10 13r-17 ; Toull. Cod. Civ, lav 



• « 



Beav. 39 ; Trigge y. Lavallie, 15 c. 2, 8. 2, art 1—4. 
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"wise^ to make a disclosure to the other of matters aflfecting Chap. n. 
the subject-matter in respect of which they are dealing, 
the court will not interfere. A man cannot have relief 
on the ground of mistake, unless the party benefited by 
the mistake is disentitled in equity and conscience from 
retaining the advantage which he has acquired (i). 

Mistake of fact may be the mistake of one party only Mistake of 
to a contract, or there may be a mistake of both parties on the part 
respecting the same matter ; and thus there arise two LJ^®t^> 
different conditions of the question, which are governed ^«*'*°"' 

action, or 

by considerations of a different character. mutual to 

The mistake of one party only is attended by different ... * . 
consequences, accordingly as the other party is or is not one party 
cognizant of the mistake. known to 

The law 'judges of an agreement between two persons *^® ®*^®'* 
exclusively from those expressions of their intention, which 
are communicated between them ; consequently, an agi'ee- 
ment cannot be affected by the mistake of either party 
in expressing his intention, or in his motives, of which the 
other party has no knowledge ; and the party who has 
entered into an agreement under such a mistake, is 
bound by the agreement actually made, and cannot as- 
sert his mistake in avoidance of the agreement at law (k), 
or in equity (Q. 

Upon this principle it is not competent in the case of 
a written agreement, for either of the parties to avoid its 
effect by merely showing that he understood the terms in 
a different sense from that which they bear in their gram- 
matical construction and legal effect (m^. In special cases, 

(i) 1 Fonb. Eq. B. 1, c. 2, s. (Q See StapylUm v. Scoit, 13 

7 ; Story Eq. Jur. 147—151 ; Ves. 427 ; Ahanley v. Kinnairdy 

Warner v. Daniels y 1 Wood & 2 Mac. & G. 7 ; Cox v. BrtUon, 

Min. (Amer.) 90, supra , pp. 63, 5 W. E. 644, 

64, 67. (m) Loake on Contracts, 169. 

(k) Leake on Contracts, 168. 
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Cl»p« n. however, and under special circumstances, a court of 
equity may, as has been already stated, relieve a party 
who has, under a mistake of his private rights, been 
induced to part with his property (ti). 

When a party is mistaken in his motive for entering 
into a contract, or in his expectations respecting it, such 
mistake does not affect the validity of the contract. If a 
man purchases a specific article, believing that it will 
answer a particular purpose to which he intends to put it, 
and it fails to do so, he is not the less on that account 
bound to pay for it (o). In Cumberlege v. Lawson (p), 
where a person executed a deed in the belief that another 
person would also execute it, but did not] deliver it as 
an escrow, conditional upon such execution, and was not 
betrayed into executing it by any fraud or misrepresenta- 
tion, he was held bound by the deed, although the person 
expected by him to execute it failed to do so (5). So 
also, when a person being desirous of becoming a free- 
holder in Essex contracted to purchase a house on the 
north side of the river Thames, which he supposed to be 
in that county, but which proved to be in Kent, the con- 
tract was held binding, and he was compelled in equity to 
complete the purchase (r). 
Equity will A court of equity will, however, in many cases refuse 
enforce spe-^o grant a plaintiflF the peculiar remedy of specific per- 
formftnoe ^•^''^^'^ce of a Contract, which the defendant has entered 
ag&iDtt A into under a mistake, although the plaintiff was not privy 

partj irho , ...... *■ ^ 

acta under to the mistake, or implicated in its origin. A man v^ho 

mistake. 

(n) Meadows v. Meadows, 16 {q) Comp- Evans y. Bremrid^^ 

Beav. 404, supray p. 333. 2 K. & J. 174 ; 8 D. M. & G. 

(o) Chanter v. Hopkins^ 4 M. 100. 

& W. 399 ; Ollimnt v. Bayley, (r) ShirUy v. Davis, cited 6 

Q. B. 288 ; Leake on Contracts, Ves. 678, 7 Vos. 270 ; but «ee 1 

169, supra, p. 63. Bro. C. C. 440. 

{p) 10. B. N. S. 709. 
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seeks to take advantage of the plain mistake of another, ^^v- ^J« 
cannot come to a court of equity to assist him in doing so, 
but must rest satisfied with the remedies which a court of 
law will give him (s). A court of equity will not enforce 
specific performance of an agreement more favourable to 
the one party than the other, and involving hardship upon 
him, if there be reasonable grounds for doubting whether he 
entered into it with a knowledge of its nature and conse- 
quences (t). The court will not compel a man specifically 
to perform a contract which he never intended to enter 
into, or which he would not have entered into, had its 
true effect been understood (u). If the descriptiou of the 
property, the subject-matter of the sale, or the terms of 
the contract are ambiguous, so that the one party may 
have reasonably made a mistake as to the subject-matter 
or the terms of the contract, or may have reasonably put 
a different construction on the contract from that which 
was contemplated by the other, the court will not assist 
either of them in enforcing the contract against the 
other (x). If the person who seeks the aid of the court 



(«) Manser v. Backy 6 Ha. 
448 ; Wood v. Scarth, 2 K. & J, 
33. See Stapylton v. Scott, 13 
Ves. 427. 

(0 Vivera v. Tttck, 1 Moo. P. 
C. N. 8. 616. See Manser v. 
Bade, 6 Ha. 443, 447 ; Alvardey 
V. Kinnatrdf 2 Mac. & Q. 7; 
Watson V. Marston, 4 D. M. & G. 
230; Falcke v. Oray, 4 Drew. 
659; Shrewsbury and Birming- 
ham Railway Co, v. North West- 
em Railway Co, 6 H. L. 113. 

(tt) Harnett Y* Fei'Zeitn^, 2 Sch. 
& Lef. 649 ; Watson v. Marston, 
4 D. M. & G. 230; Wood v. 
Bcarth, 2 K. & J. 33 ; Baxendale 



V. Scale, 19 Beav. 601 ; Webster 
V. Cecil, 30 Beav. 64; Hood v. 
Oglander, 34 Beav. 618. 

{x) Calverley v. Williams, 1 
Ves. Jr. 210; Jenkinsony, Pepys, 
cit. 15 Ves. 621, 1 V. & B. 628; 
Clowes V. Higginson, 1 V. & B. 
624; Neap v. Abbott, 0. P. 0. 
333; 1 Coop. 0. C. temp. Cott. 
382 ; Manser v. Back, 6 Ha. 447 ; 
Baxendcde v. Scale, 19 Beav. 601 ; 
Swaisland v. Dearsley, 29 Beav. 
430; Moxey v. Bigwood, 8 Jar. 
N. S. 803 ; Parker v. Taswdl, 
2 D. & J. 659. See Wyc(mibe 
Railway Co, v. Donnington Hos- 
pital, L. E. 1 Ch. App. 268. 
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Cfc*p- n. is the author of the ambiguity, or has in any way mided 
the other, the rule applies with peculiar foroe (y). Bat 
the author of the ambiguity may himself have the benefit 
of the rule{z). Specific performance may be refused, 
even when there has not been any impropriety of conduct 
on the part of the party seeking specific performance, and 
the mistake is purely the mistake of the person against 
whom relief is sought, if, under the circumstances of the 
case, it appears inequitable that there should be specific 
performance (a). A defendant, for instance, may resi^ 
specific performance of an agreement, by showing that he 
had made a mistake in stating the terms of the agree- 
ment in a letter (6). 

If the terms of the contract are not ambiguous, or there 
appears to have been no reasonable ground for the mis- 
take, it is not sufficient, in order to resist specific per- 
formance, for the purchaser to swear that he has made a 
mistake, or did not understand what he was about (c). 

If the mistake cannot be established without evidence, 
equity will allow a defendant to a bill for specific per- 
formance to support a defence founded on this ground by 
evidence dehoi^a the agreement (cJ). 
Mistake of If the mistake be of one party alone to a contract^ and 
knov^'^to it be known to the other at the time of making the 
the other, contract, the fact that the latter knew of the mistake. 



(y ) Mason v. A rm itage^ 1 8 Ves. 
373 ; Iligginson v. Clowes, 1 V. 
& B. 024 ; Moxey v. Bigwood, 8 
Jur. N. S. 803, 10 Jur. N. S. 697. 

{z) Neap V. Abbott, 0. P. C. 
333 ; 1 Coop. C. C. temp. Cott. 
382 ; Manser v. Back, 6 Ha. 443, 

(o) Malins V. Freeman, 2 
Keen, 23 ; AIvanlcyY, Kinnaird, 
2 Mac. & G. 7 ; Webster v. Cecil, 
30 Boav. C4. Eqo Fairhead v. 



Southee, 9 Jur. N. S. 764. 

(b) Wood V. Scarth, 2 K. ft J. 
33; Webster v. Cecil, 30 Beav. 
64. 

(c) Swaidand v. Dearsley^ 29 
Beav. 430. See Nock v. New^ 
man, 1 L. J. Ch. N. S. 175; 
Leuty V. HiUas, 2 D. & J. 110. 

{d) Manser v. Back^ 6 Ha. 
448 ; Wood v. ScaHh, 2 K. & J. 
33. 
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may have an important bearing in the validity of the ^^p- ^^- 
contract. 

If the one party has, by misrepresentation, caused the 
mistake for the purpose of obtaining the contract, his 
conduct may amount to fraud (e). 

If he knew of the mistake of the other, but is not 
responsible for causing it, and in making the agreement 
merely remains silent, the question depends on the nature 
of the mistake and the general circumstances of the case. 

If the mistake is in the expression of the agreement, conri-ting 
one of the parties cannot in equity hold the other bound l^iJ^^*\i,e 
to an expression of intention which he knew to be not in ©jpresaion 
accordance with his real intention (/). Where, for in- agreement^ 
stance, a man supposes that he has entered into a con- 
tract for a lease at one rent, and it turns out that the 
rent specified in the agi'eement is of a different amount, 
the contract will be set aside, unless the party against 
whom relief is sought, shall agree to accept the rent 
which he knew it was the intention of the plaintiff to 
give (gr). So, also, where in a conveyance of messuages, ^j^^;ff^^>.:i„//.^f_ 
the plan on the deed comprised a piece of land not in-^ 
tended by the vendor to be included, a decree was made 
to vary the deed, an option being given to the purchaser 
to have his contract annulled {h). 

If the mistake is not in the expression of the agree- or in a 
ment, but in some fact materially inducing it, the mere ^m^inat- 
knowledge in the one party of a mistake in the other party, f®*" ^?^"®" 
does Dot in the absence of a duty to disclose, or other agreement 
special circumstances, constitute a sufficient ground in 

(e) Supra, pp. 13, 15—26. Beav. 445. 

See Woreley v. Frank, 11 L. T. (^f) lb. See, also, Woreley v. 

392; Shearman v. Macgregor, 11 Frank, 11 L. T. 392. 

Ha. 106. [h) Harris v. PeppercU, L. E. 

(/) Oarrard v. Frankel, 30 5 Eq. 1. 
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^^^**^ ^ equity for avoiding the agreement (i). If parties are 
at arm's length, either of them may remain silent, and 
avail himself of his superior knowledge as to feusts and 
circumstances equally open to the observation of both, or 
equally within the reach of their ordinary diligence, and 
is under no obligation to draw the attention of the other 
to circumstances affecting the property, the subject matter 
of the contract, although he may know him to be under 
a mistake with respect to them (k). The case, however, 
is otherwise, if there be a duty to disclose. A party, who 
is under a duty to disclose, and who, there is reason to 
believe, knows more about the subject matter of the 
agreement than the other party, will not be permitted by 
a court of equity to hold the latter to the agreement (Q. 
Belief may indeed be at times had in equity, even though 
no fiduciary relation appear to subsist between the parti^ 
when, under the special circumstances of the case, it 
appears inequitable that the one party should hold the 
other to his engagement (m). Relief, accordingly, was 
given, where an iustrument had been delivered up under 
the ignorance of one party, and with the knowledge of 
the other as to a fact, upon which the righte attached (n). 

Reooreiy Money paid voluntarily, under mistake of fact, is re- 

of monies 

inid Qiider coverable both at law and in equity, unless it be clear 
Set. * ^^^^ ^^® party making the payment intended to waive aU 
inquiry into the facts. It is not enough that he may have 
had the means of learning the truth, if he had chosen to 
make inquiry. The only limitation is that he must not 
waive all inquiry (o). 

(t) Supra, p. 57, 58. 404 ; Cox v. Bruion^ 5 W. B, 544. 

{k) Supra, p. 64. (w) East India Go, v. Ihnald, 

(0 Cocking v. Pratt, 1 Ves. 400 ; 9 Ves. 275. 

Millar v. Craig, 6 Beav. 433 ; (n) lb. 

Meadom v. Meadows, 16 Beav. (o) Kdly v. Solart\ 9 M. & W. 
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By the general rule of the common law, if there be a Q^p* ^^- 
contract which has been reduced into writing, verbal l**roi en- 

, - . , denoe ad- 

evidence is not allowed to be given of what passed be- missible in 
tween the parties, either before the written instrument ^g^^** 
was made, or during the time it was in a state of pre- =^t»k«« 
pai-ation, so as to add or subtract from, or in any manner 
to vary or qualify, the written contract (p). A court of 
equity, however, admits such evidence, whether the 
purpose of the suit be to rectify or rescind an agree- 
ment (q). But the court will not act upon such evidence, 
unless the proof be clear and conclusive. In all cases 
where such evidence is given, great attention will be paid 
to what is stated by the other party to the instru- 
ment (r). 

The mistake may be common to both parties to a Mistake of 

fact coin* 

transaction, and may consist either in the expression ofmonto 
their agreement, or in some matter inducing or in- ^^ ^^' 
fluencing the agreement, or in some matter to which the 
agreement is to be applied (a). 

The rule at law is that an agreement cannot be varied 
by external evidence, and that the parties are bound by 
the document, which they have signed and accepted as 
their agreement (f), unless there be error on the face of 
it so obvious as to leave no doubt of the intention of the 
parties, without the assistance of external evidence. If 
there be mistake or en-or on the face of an instrument, 
a court of law can correct it (u). 

64; TawnseTidr, Crowdy.B O.B, J. Ch. 709; Oarrardy. FranJed, 

N. S. 477. See Oregon/ v. Pi7- 30 Beav. 451. 

hington, 8 D. M. & G. 616; (r) Benthy v. Machay, 31 L. 

8hand v. Grant, 15 0. B. N. S. J. Ch. 709, infra, p. 352. 

324. («) Leake on Contracts, p. 172. 

( p) GosB V. Lord Nugent, 5 B. {t) Hitchin v. Oroom, 5 0. B. 

& Ad. 58. 515. 

{q) BenHey v. Machay, 31 L. (m) Wilwn v. WUeon, 5 H. L. 
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caftp^JI^ The strict rule at law is, however, largely tempered hy 

the doctrine and practice of courts of equity, for a court 

of equity will not specifically enforce- a contract whidi 

has been drawn up by mistake, in terms not in conformity 

with the real agreement of the parties, and will, in maiij 

cases, reform or set aside the mistaken agreements 

Noipecifio The defence that the contract sought to be enforced 

^T« is not in confonnity with the real agreement between the 

J*JJ^J]J^j* paities, but has been drawn up incorrectly by mistake, 

drawn op, may be set up by parol evidence in answer to a bill for 

except on , * •/ * 

terms. specific performance (x). If the defendant can show that 
the instrument does not represent the real agreement 
between the parties, the plaintiff cannot have specific 
performance, unle&s he consent to the variation as set 
up. by the defendant. If the plaintiff will not accept 
specific performance with the variation as set up and 
proved by the defendant, his bill will be dismissed (y) ; 
and specific performance of the agreement^ with the 
variation proved, may be decreed at the instance of the 
defendant without a cross bill (z). Although a defendant 
may show by parol that the written instrument does not 
represent the contract between the parties, a plaintiff 
cannot have a decree for specific perfoimance of a written 
contract with a variation upon parol evidence, for the 
Statute of Frauds is a bar to theVelief (a). Parol evidence 



66, per Lord St. Leonards; 
Leake on Contracts, 173. 

{x) Joynes v. Statham, 3 Atk. 
388 ; Oarrard v. Orinlingf 2 Sw. 
244 ; Lord Gordon v. Marquis of 
Hertford, 2 Madd. 106. 

(y) ^oynu V. Statham, 3 Atk. 
388; Clarke v. Grant, 14 Ves. 
619; Hamahottom v. Gosden, 1 
Y. & B. 165; London and Bir^ 
mingham Railway Co, v. Winter, 



Cr. & Ph. 67 ; MaHin v. Pycro/i, 
2 D. M. & G. 785; Fatlan v. 
RohiuB, 16 Ir. Gh. 428. 

(z) FifeT. Clayton, 13 Ves. 64G. 

(a) Woollam v. Heam^ 7 Tea. 
211 ; C/tnan V. Cooke, 1 Sch. & 
Lef. 22, 39 ; Squire v. CampMl^ 
1 M. & 0. 459, 480, per Lozd 
Oottenham; Att.'G^n, v. SUweil^ 

1 Y. & C. 559 ; Daviea v. FiUon, 

2 Dr. & War. 225 ; Manser v. 
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is admissible on the part of the party resisting specific Chap. IL 
performance, not to vary the terms of the agreement, but 
to show that it is unconscientious in the plaintiff to seek 
specific performance, without submitting to the variation 
set up and proved by the other (5). 

If parties enter into an agreement, but there is an Koctifica- 
error in the reduction of the agreement into writing, so agreement 
that the written instrument fails through some i^istake ^^"^ ^^^ 
of the draftsman, either in matter of law (c) or of fact, mistake, 
to represent the real agreement of the parties, or omits 
or contains terms or stipulations contrary to the common 
intention of the parties, a court of equity will coiTect and 
reform the instrument, so as to make it conformable to 
the real intent of the parties (d). So, also, if a conveyance, 
executed for the pui'pose of giving effect to and executing ^ ^ 
an agreement, should by mistake give the purchaser less 
than the agreement entitled him to, he may call on the 
court to rectify the defective conveyance, and give him 
all that the agreement comprehended (e). The principle 
upon which the court acts in correcting instniments, is, 
that the parties are to be placed in the same situation as 
they would have stood in, if the eiTor to be corrected had 
not been committed. When a deed as drawn up goes 
beyond the instructions and the intention of the parties. 



Bach, 6 Ha. 443, 447 ; Wilson v. 
WUson, 5 H. L. 65, per Lord St. 
LeoDards. 

{h) Chwu V. HigginsoUf 1 V. 
& B. 524. 

(c) Wake v. Harrop, 1 H. & C. 
202. 

(d) Beaumont v. Bramley, T. 
& £. 41 ; Cockerell v. Chdmeley, 
Taml. 435; Aehhurst v. Mill, 7 
Ha. 502 ; Barrow v. Barrow ^ 18 
Beav. 529 ; Murray v. Parker, 19 



Boav. 308 ; Beade v. Armstrong, 
7 It. Ch. 375 ; Malmeshury v. 
Malmesbury, 31 Beav. 407 ; Schol- 
field V. Lockwood, 32 Beav. 43C, 
33L. J. Ch. 106; Druiffy. Parker, 
L. R. 5 Eq. 137. 

(e) Monro v. Taylor, 3 Mac. 
& G. 718; Leuty v. ffiUas, 2 
D. & J. 120, 4 Jur. N. S. 1167. 
See Cox v. Bruton, 5 W. R. 
544. 
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Chap. IL it will be rectified (/). Relief upon a defective instra- 
ment is the more readily afforded, when the party to be 
charged thereon is himself the person who prepared or 
perfected it(gr). The fact, however, that the defectiye 
instrument may have been drawn up by the partj 
seeking relief is immaterial, if a proper case be made 
out (A). 
A person, however, who seeks to rectify an instrument, 
t on the ground of mistake, must be able to prove not 
only that there has been a mistake, but must be able to 
show exactly and precisely the form to which the d^ 
ought to be brought, in order that it may be set right, 
according to what was really intended, and must be able 
to establish in the clearest and most satisfactory manner, 
that the alleged intention of the parties to which he 
desires to make it conformable, continued concurrently 
in the minds of all parties down to the time of its exe- 
cution. The evidence must be such as to leave no hii 
and reasonable doubt upon the mind that the deed does 
not embody the final intention of the parties (i). If, 
upon a personal agreement for a life assurance, a policy 
be drawn by the insurauce office in a form which diffei^ 
firom the terms of the agreement, and varies the rights 
of the parties assured, equity will interfere and deal with 
the case on the footing of the agreement, and not on that 



(/) Wtilker v. Ar7M(rong, 8 
D. M. & O. 644. 

{g) Ex parte Wright, 19 Ves. 
257 ; Collett v. Morrison, 9 Ha. 
176. 

{h) Ball v. Stone, 1 Sim. & St. 
218. 

(t) Lord TotvnaJiend v. Stan^ 
groom, 6 Ves. 334 ; Beaumont v. 
BramJey, T. & E. 41, 50; Mar- 



quia of Breadalbane v. Marquis 
of Chandos, 2 M. & C. 740 ; 
Rocke v. Lord Kensington, 2 K. 
& J. 764; Fowler t. Fowler, 4 
D. & J. 265 ; Earl of Bradford 
V. Earl of Bomnetf, 30 BeaT. 
431; Bentley v. Mackay^ 31 L. 
J. Ch. 709; Sells v 8dU^ 1 Dr. 
& Sm. 42.* See Lloyd v. Cocfeer, 
19 Beay. 144. 
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of the policy (J), If it appear that there was a change of Chap. IL 
intention, by which the circumstance that the instni- 
ment does not follow the terms of the original contract 
might be explained, there can be no rectification {k) ; so 
also if it appear that the parties took different views of 
what was intended, there would be no contract between 
them which could be carried into effect by rectifying the 
instrument (Z). There can be no rectification, if the mis- 
take be not mutual or common to all parties to the 
instrument (m), or if one of the parties knew of the mis- 
take at the time he executed the deed. Bectification can 
only be had where both parties have executed an instru- 
ment under a common mistake, and have done what 
neither of them intended (ti). A mistake on one side 
may be a ground for rescinding, but not for correcting or 
rectifying an agreement (o). 

In Harris v. PeppereU (p), Lord Romilly, M.R, said 4^. ,,^;^fe^jL/ ^^?./y^ 
that the rule that the court will not rectify an instrument 
on the ground of mistake, except the mistake be mutual, 
is liable to an exception in a case between vendor and 
purchaser. But the distinction is not supported by the 
authorities, and does not seem sound. Garrard v. 
Franke (g), and Harris v. Pepperell (r), were, there is no 
reason to doubt, correctly determined ; but the principle 
upon which they are to be upheld is that the court in 

(y ) Collett V. Morrison, 9 Ha. Dr. & Sm. 42. 

162. (n) Eaioji v. Bennett, 34 Beav. 

{k) Marquis of Breadalbane v. 196 ; Falhn v. Robins, 16 Ir. 

Marquis of Chandos, 2 M. & 0. Ch. 422. 

740. (0) MoHimer v. ShortaU, 2 Dr. 

{I) Bentleyy. Mackay, 31 L. & War. 372; Fowler v. Fowler^ 

J. Ch. 709. ^J-^""^^^ ^ ^tT^ 4 D. & J. 265. 

{m) Booke v. Lord Kensington, {p) L. B. 5 Eq. 1. 

2 K. & J. 753 ; Fowler y. Fowler, (q) 30 Beav. 451. 

4 D. & J. 265 ; Sells v. Sells, 1 (r) L. R. 6 Eq. 1. 
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^*P' ^' these cases merely abstained from setting the agreement 

aside on the consent of the defendant to submit to the 

variation alleged by the plaintiff. In cases of rectification, 

I properly so called, the court does not put it to the de* 

r fendant to submit to the variation alleged by the plaintiff, 

but makes the instrument conformable to the intent of 
the parties without any such offer or submLssioD. 

Although, however, the court will not rectify a trans- 
action between two or more parties, unless on the ground 
of mutual mistake, a deed poll by way of appointment 
may be rectified on the ground of mistake, if the mis- 
take is clearly proved on the part of the person making 
it (a). 

Parol evidence is admissible on the application to rectify 

an instrument to show what the intention of the parties 

really was {t). In most, if not in all, the cases in which 

^ . .;-. ...the court has reformed an instrument, there has been 

something beyond the parol evidence, such, for instance, 

f t^%xd 3CA.Z.2/it *s a rough draft of the agreement, written instructions 

— ~ for preparing it or the like, but the court will act where 

the mistake is clearly established by parol evidence, even 
though there is nothing in writing to which the parol 
evidence may attach (u). If, however, there is not anv- 
thing in writing beyond the parol evidence to go by, and 
the defendant by his answer denies the case set up by the 
plaintiff, the plaintiflF will often be 'without a remedy, 
though even in such cases the parol evidence may be so 



W Wright v. Ooff, 22 Beav. 6 Jur. N. S. 1111. 

214. See Wilkinson v. Ndson, (u) Alexander v. Crotibie^ U, 

7 Jut. N. S. 481. & G. 149 ; Mortimer v. Shoriall, 

{t) Alexander v. Croshie^ LI. 2 Dr. & War. 373 ; LaA^kcrwieen 

& G. temp. Sug. 145 ; Mortimer v. Lackerstcen^SJur, N. S. 1111 ; 

V. Shortally 2 Dr. & War. 363; Tomliaon v. Leigh, 11 Jur. N. s! 

Barrow v. Barrow, 18 Beav. 962. 
532 ; Ladcersteen v. 'Lackersteen, 
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conclusive as to justify the court in granting the relief ^^^P- ^^- 
prayed (v). 

If the original agieement is of doubtful construction, 
and the conveyance is definite and unequivocal, it is not 
easy to avoid the conclusion that the latter may be the 
best evidence of the terms of the actual agreement (ty). 

Where a document has been signed as an agreement in 
a common mistake as to its contents, and it appears that 
no real agreement was come to between the parties accord- 
ing to which it might be rectified, the court will set it 
aside (a?). There can be no rectification, if one of the 
contracting parties never heard of that which is said to be 
the real agreement (j/). 

Where the instrument sought to be rectified on the 
ground of mistake was a marriage settlement, the doctrine 
in the older cases was that where the articles and settle- 
ment were both before marriage, the court would not 
interfere, unless the settlement was expressed to be made 
in pursuance ot the articles, for, without such a recital, 
the court supposed that the parties had altered their 
intentions as regarded the terms of the contract (2?). The 
later authorities, however, dispense with the necessity of a 
reference to previous articles in the settlement (a). Where^;^ ^^^l^/:.^ ^>^;U -. 
a settlement purports to be in pursuance of articles entered 
into before marriage, and there is any variance, then no 

(v) lb. ; Beaumont v. Bramleyy Assurance Society, 28 L. J. Oh. 

T. & E. 52; Fowler v. Fowler, 4 228. See Oox v. BruUm, 6 W. 

D. & J. 273 ; Bentley v. Mackay, E. 644. 
31 L. J. Ch. 709. (y) Fowler v. ScoUieh Equi- 

{w) Humphries v. Home, 3 Ha, table Life Assurance Society, 28 

277. L. J. Oh. 228. 

(a?) Caherley v. WiUiams, 1 («) Bold v. Hutchinson, 5 D. 

Ves. Jr. 210 ; Price v. Ley, 4 M. & G. 566. 

Oiff. 235, aff. 11 W. E. 475; (a) lb. ^.r..^ /*^*-^ 

Fwvler y, Scottish Eguitahle Life ^ /'/r^, c^-<^V?^-* «^ 
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^^*P' ^^* evidence is necessary to have the settlement corrected; 
and although the settlement contains no reference to the 
articles, yet if it can be shown that the settlement waa 
intended to be in conformity with the articles, and there 
is clear and satisfactory evidence, showing that the discre- 
pancy had arisen from a mistake, the court will reform the 
settlement, and make it conformable to the real intention 
of the parties (6). 

Beeiifica- In some cases where the fact of the mistake can be 

tion in . , , 

certain fairly implied from the nature of the transaction, rehef 
JJ^Ij will be given, although the fact of the mistake is not 
mistake ia established by direct evidence. Thus, in cases where there 

not shown / , 

by direct has been a joint loan of money to two or more obligors, 
^^' and they are by the instrument made jointly liable, but 
not jointly and severally, the court has reformed the 
instrument and made the obligation joint and several so 
as to charge the estate of a deceased obligor, upon the 
reasonable presumption from the nature of the trans- 
action that it was so intended by the parties (c). The 
debt being joint, the natural, if not the irresistible, 
inference in such cases is that it is intended by all the 
parties, that in every event the responsibility should 
attach to each obligor and to all equally. This can be 
done only by making the bond several as well as joint; for 
otherwise, in case of the death of one of the obligors, the 
survivor or survivors only would be liable at law for the 
debt (d). Indeed, it is now well established, as a general 
principle, that every contract for a joint loan Is in eqnity 



(6) lb. 568. V. JVbWc, Sleech'a ca«?, 1 Mer. 

(c) Simpaon v. Vaughaity 2 564 ; Thorpe v. Jackson, 2 Y. & 

Atk. 31, 32; Bishop v. Church, C. 553. 

2 Ves. 100, 371 ; Thomas v. {d) Gray v. Chiswdl^ 9 Yes. 

Frazer, 3 Ves. 399; Underhill v. 118 ; Ex parte Kendall, 17 Yes. 

Morwood, 10 Yos. 227 ; Dtvaynes 525. 
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to be deemed, as to the parties borrowing, a joint and Ch»p. TI. 
several contract, whether the transaction be of a mercan- 
tile nature or not ; for in every such case it may fairly be 
presumed to be the intention of the parties that the cre- 
ditor should have the several, as well as the joint, security 
of all the borrowers for the payment of the debt (e). Hence 
if one of the borrowers should die, the creditor has a right 
to proceed for immediate relief out of the assets of the" 
deceased party, without claiming any relief against the 
surviving joint contractors, and without showing that the 
latter are unable to pay by reason of their insolvency(/). 

But where the inference of a joint original debt or 
liability is repelled, a court of equity will not interfere ; 
for in such a case there is no ground to presume a mistake. 
The doctrine has been thus stated by Sir W. Grant in 
Sumner v. Powdl (g) : " Where the obligation exists only 
in virtue of a covenant, its extent can be measured only 
by the words in which it is conceived. A partnership 
debt has been treated in equity as the several debt of each 
partner, although at law it is only the joint debt of all. 
But then all the partners have had a benefit from the 
money or the credit given ; and the obligation of all to 
pay exists independently of any instrument by which the 
debt may have been secured. So where a joint bond has 
in equity been considered as several, there has been a 
credit previously given to the different persons who have 
entered into the obligation. It is not the bond that first 
created the liability." 

It is upon the same ground that a court of equity will 
not reform a joint bond against a mere surety, so as to 
make it several against him upon the presumption of a 

(e) Thorpe v. JacHaotit 2 Y. & deraon, 1 M. & K. 582. 
C. 553. {g) 2 Mer. 36. 

(/) lb. ; WiUiamaon v. Hen- 

A A 2 
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^^P- J^' mistake from the nature of the transactioD, but it will 
require positive proof of an express agreement by him 
that it should be several, as well as joint (h). So where 
an obligee of a joint and several bond elected to take a 
judgment against all the obligors, and thus at law lost his 
right of a several remedy, a court of equity refused him 
a remedy against the personal assets of a deceased obligor, 
'who was only a surety (i). So also in cases where the 
obligation or covenant is purely matter of arbitrary con- 
vention, not growing out of any antecedent liability in all 
or any of the obligors or covenantors to do what they have 
undertaken (as, for example, a bond or covenant of indem- 
nity for the acts or debts of third persons,) a court of 
equity will not by implication extend the responsibility 
from that of a joint to a joint and several undertaking (ji). 
But if there be an express agreement to the effect that an 
obligation or other contract shall be joint and several, or 
to any other effect, and it is omitted by mistake in the 
instrument, a court of equity will under such circum- 
stances grant relief as fully against a surety or guarantee 
as against the principal party (k). 

The equity for rectification on presumptive evidence is 
applied also to a mortgage by husband and wife of the 
wife's estate, which has limited the equity of redemption 
to the husband. If the instrument does not recite an in- 
tention to do more than make a mortgage, the presumption 
is that nothing more was intended; and the instrument 
will be reformed by restoring the equity of redemption 



{h) lb. ; Itawstone v. ParVf 3 Sim. 639. 
Bubs. 539. {k) Crosby v. Middlehn, Ftec. 

(i) Untied States v. Price, 9 jOh. 309; 2 Eq. Oa. Ab. 188; 

How. (Amer.) 83. Swmnet v. PoweU, 2 Mer. 36 ; 

(y ) Svmner v. Powell, 2 Mer. Eawstone v. Parr, 3 Buss. 539. 
36, 37; Clarke v. Bickers, 14 
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to the wife. And, in like manner, it is held that if a lease Chap. IT. 
be made by a tenant for life under a power created by a 
settlement, and a rent reserved to the lessor and his heirs, 
these words shall be interpreted by the prior title, and 
appUed to the remainderman \mder the settlement, and 
not the heir of the lessor (l). 

The principle upon which the court reforms and corrects Cases in 
an instrument on the ground of mistake, will not apply in can be 
a case in which a matter has been completely overlooked [^^ ofai 
on both sides ; and the agreement is a substantial agree- >Miru- 
nient which speaks in sufficiently clear terms for itself, 
and contains no reference to any other instrument or to 
any pre-existing relation (m) ; or in a case where the in- 
strument is in accordance with the expressed intention of 
the parties, and has been prepared with full knowledge of 
their rights, but has failed only because the parties have 
been ill-advised as to the way of giving effect to their 
intention (n). Nor will the court make a settlement con- 
formable with what it is alleged it would have been if all 
the material points had been present to the minds of the 
parties at the time they executed it (o). Nor will the 
court, imder the name of rectification, add to the agree- 
ment a term which had not been determined upon, or was 
not agitated between them. There can be no rectification, 
if the agreement executed is in accordance with the pro- 
posals (p). Nor can there be rectification, if it was by the 
intention of the parties that the written instrument did 
not comprise all the terms of the actual agreement (q). 

{I) Innes v. Jadam, 1 Bligh, (o) Barrow V. Barrow, 18 

104, 114; Clark v. Burgh, 2 Beav. 534; Wilkinaony. Nehon, 

CoU. 221. 7 Jut. N. S. 481. See Eilh t. 

(to) Parker v. Taswdl, 2 D. & Eawland, 4 D. M. & G. 430. 

J. 559. (p) Elwes v. Elms, 8 D. F. & 

(n) Farr v. Sheriffe, 4 Ha. J. 667. 

513. (j) Lord Imham v. Child, 1 
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^^»P' ^^- Though the court will rectify an instrument which fidls 
through some mistake of the draughtsman in point of law 
to cany out the real agreement between the parties (r), it 
is not sufficient in order to create an equity for rectification 
that there has been a mistake as to the legal constmction 
or the legal consequences of an instrument. The proper 
question always is, not what the document was intended to 
mean, or how it was intended to operate, but what it was in- 
tended to be. For example, where an annuity had been 
sold by the plaintiff, and was intended to be redeemable, 
but it was agreed that a clause of redemption should not be 
inserted in the deed, because both parties erroneously sap- 
posed that its insertion would make the transaction usu- 
rious, it was held that the omission could not be supplied 
in equity, for the court was not asked to make the deed 
what the parties intended, but to make it that which they 
did not intend, but which they would have intended if 
they had been better informed («). So also where a party 
making a voluntary deed supposes that he will have a 
power of subsequent revocation, though no such power is 
reserved, the deed cannot afterwards be rectified by in- 
serting the power, the evidence merely showing that the 
power had been omitted under the erroneous belief that it 
was not necessary to insert it, not that the power was 
intended to be inserted, but was left out by mistake (Q. 

Nor can there be rectification, although both parties 
may have been under a mistake, if the mistake be in 
respect of a matter materially inducing the agreement (u), 

Bro. 0. C. 92 ; Lord Pcrtmore v. («) Imham v. Childy 1 Bro. C. 

Morris, 2 Bro. C. 0. 219 ; Lord C. 92 ; Townahend v. Stangroom, 

Townshend v. Stangroom^ 6 Ves. 6 Ves. 328. 

332 ; Harhidge v. Wogan, 6 Ha. (t) WorraU v. Jacob, 3 Mer. 

258. 270. 

(r) Wake v. Harrop, 1 H. & («) Carpmael v. Powis, 10 

C. 202. Beav. 36. 
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The court will not rectify a voluntary deed, unless all ^^P- ^l- 
the parties consent. If any object, the deed must take its 
chance as it stands (x). Nor can a voluntaiy deed be re- 
fonned, except with the consent of the settlor, if it fails to 
carry out the intention of the parties., A voluntary deed 
may, however, be set aside after the death of both donor 
and donee, if there is evidence to show that the donee 
complained of the deed and took steps to annul it (y). 

The court will not reform a deed or instrument upon Instm- 

inentR not 

petition or motion, but only upon a regular bill for that rectified on 

purpose ; and until a deed or instrument is reformed, the petition. 

court is bound to act upon it as it exists (z), ^^^^^ '?> 7i>^/^^' ^^v/^, Vii? 

If parties enter into an agreement conditionally, and in Mutual 
contemplation of or with reference to a supposed actual materia/ 
state of things, and it turn out that, by the mutual mis- ™»*t«." 
take of the parties, the supposed actual state of things an agree- 
does not in fact subsist, the consideration for the agree- 
ment fails, and the agreement is consequently void as well 
at law as in ecjuity (a). A contract, for instance, for the sale 
of a cargo, supposed by both parties to be on board a par- 
ticular ship, is at end if the cargo had at the time ceased 
to exist (&). So also a contract for the sale of an annuity • 

during the life of a person, is conditional upon his being 
alive at the time of the sale ; so that he having previously 
died, and purchase-money having been paid in ignorance 
of the fact, the sale is void, and the purchaser is entitled 
to recover back his money (c). So also where a policy of 
insurance was renewed during the days of grace allowed 

{x) Broun v. Kennedy y 33 Ves. 427; Robinson v. Dicken- 

Beav. 133. son, 3 Euss. 413 ; Cooper v. 

(y) Fh'ilijmn v. Kerry, 32 Fhibhey L. R. 2 App. Ca. 149. 

Beav. 628. See Cox v. Bruton, (b) Couturier y. Hastier 9 Bach. 

W. E. 544. 102, 5 H. L. 673. 

(z) Ee Malet, 30 Beav. 407. (c) Strickland v. Turner, 7 

(a) See Stapylton v. ScoU, 13 Exch. 208. 
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^^^P- ^^' after the expiration of the policy and acceptance of the 
premiums, both parties being ignorant that the life insured 
had previously died during the days of grace, it was held 
that the renewal being conditional upon the insured being 
then alive, it was v^id (cZ). So also where an agreement 
was made for the sale of a remainder in fee expectant on 
an estate tail, and a bond was given to secure the purchase- 
monies ; but it appeared that at the time of the sale the 
tenant in tail had sufifered a recovery and destroyed the 
remainder, of which both parties were ignorant, the agree- 
ment was held void, and the bond was cancelled, upon the 
ground that the parties had contracted upon the supposi- 
tion that a recovery had not then been sufifered (e). So 
also where an agreement was made between the assignee 
of the tenant for life of an estate and the person entitled 
in remainder, respecting the timber on the estate, under 
the supposition that the tenant for life was then alive and 
entitled to cut the timber, but he was in fact then dead, 
it was held that the agreement was void, both in equity 
and at law (/). So also where a fund was settled on two 
persons for life, with benefit of survivorship between them, 
and one of them sold his reversionary interest; but it 
turned out that at the time of the sale the other person 
was dead, so that the interest, which was supposed to be 
a reversionary one, had become an interest in possession, 
and the fact was unknown to both parties, it was held that 
the sale could not stand (g). So also where a party having 
a claim upon another party, discharged the executors of 
the latter after his death from all claims, and there was a 

{d) Frttchard v. Merchants^ (/) Cochrane y> Willia, L. E. 

Zi/e Insurance Societi/y 3 0. B. 1 Ch. App. 68. 

N. S. 622. (g) Colyer v. Clay, 7 Beav. 

(c) Hitchoock v. Oiddings, 4 188. 
Pri. 135. 
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recital in the deed of release, that the party deceased had Ch&p. II. 
before his death possessed himself of a certain fund, which 
had been set apart to secure the claim, the release was set 
aside on it turning out that the recital was false, and that 
the fund had been paid in by him to at bank (A). . So also 
where a party had, upon a compromise, executed a general 
release in respect of partnership matters, it was held that 
he was entitled to relief, on the ground of a large item in 
which he was interested having been omitted by mistake 
in the account (t). • 

Similar considerations apply where a vendor, through 
innocent mistake, makes a misrepresentation as to the 
subject matter of the sale. If the subject matter of the 
sale is so different in substance from what it was repre- 
sented to be as to amount to a failure of consideration, the 
agreement will be set aside (k). 

So also if the vendor, in fixing the price, has altogether 
relied on information furnished to him by the purchaser, 
and such information turn out to have been (even unin- 
tentionally) incorrect, this may entitle the vendor, even 
after conveyance, to relief in equity (l). 

But a contract may be unconditional, although the 
parties ai*e under a mistake respecting some matter which 
induces the contract. Thus, if the contract be absolute, 
and not with reference to collateral circumstances, as, for 
instance, if a ship on a voyage be sold, and the ship, at 
the time of the contract, be seriously damaged, to the 
ignorance of both parties, still the contract is valid (m). 

So also, although there be a mutual mistake respecting 

(A) Hore v. Becker, 12 Sim. {I) C7arp7?ia€Z v. Poun^, 10 Beav. 

465. 36. 

(t) PriU V. Clay, 6 Beav. 603. (m) Barr v. Qibdon, 3 M. & 

{k) Supra, p. 16—24 ; JEarl of W. 390. 
Durham v. Legard, 34 Beav. 611. 
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^*P' ^^- the subject matter of the agreement, yet if both parties 
are aware that the subject matter is, from its nature, 
doubtful or uncertain, or is of a speculative or contiogent 
character, the mistake goes for nothing either at law or m 
equity. A contract for the sale of a thing, the extent or 
value of which is understood to be unknown to both par- 
ties, or which is, from its nature or character, doubtiiil or 
uncertain, is valid and binding (n). If a bargain depends 
on a contingent event, or the subject matter of a contract 
•be an uncertain thing, and the contingency or chance be 
known to both parties, neither of them can resist specific 
performance because the reality has turned out to be 
diflFerent from what he anticipated (o). 

There is mutual mistake which will vitiate a contract, 
or which at least will render it incapable of being speci- 
fically enforced in equity, if the one piarty does not think 
he is selling what the other thinks he is buying (p). 

Care must> however, be taken in distinguishing cases, 
where the parties are under a mutual mistake as to the 
subject matter of a contract, from cases where there is do 
doubt as to the subject matter ; but the one has, in fact, 
sold more than he thought he was selling, and the other 
has got more than he expected. In such cases relief cannot 
be had in equity, if there has been no unfairness on either 
side {q). Where, for instance, that which the vendor in- 
tended to sell, and the purchaser to buy, was a leasehold 
interest, erroneously supposed to have a shorter time to 



(«) Mortimer v. Capper, 1 Bro. 
C. C. 156; Ridgway v. Sneyd, 
Kay, 627 ; Baxendale v. Seale, 
19 Beav. 601. See Davis v. 
Shepherd, L. R. 1 Ch. App. 410. 

(o) Mortimer Y, Capper, iBro. 
C. C. 156; BaxendaU v. Seale, 
19 Beav. 601. See Monro v. 



Taylor, 3 Mac. & G. 718. 

(jp) Hitchcock V. Giddingi, 4 
Pri. 135 ; Cochrane v. TTiffti, L 
R 1 ; Ch. App. 58 ; BtdtencoHk 
V. WaUcer, 13 W. R 168 ; Bax- 
endale V. Seale, 19 Beav. 601. 

{q) CNeai V. WhittaJcer, 1 
Deg. & Sm. 83, 2 Ph. 338. 
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run than it in fact had to run, it was held that the vendor ^^^P- ^^- 
had, after conveyance, no equity for relief (r). So also 
where a man entitled to an interest in a residuary estate., 
assigns all his interest to a creditor, he is not entitled to 
relief if it afterwards appear that the residuary estate 
consisted partly of a fund, the existence of which was not 
known to either of the parties at the time of the execution 
of the deed («). 

Nor where several persons have joined in conveying an 
estate to a purchaser for a full consideration, can one of 
them be afterwards heard to say that he was under a 
misapprehension as to the extent of his interest in the 
property (t). 

The same considerations which apply to the case ofMietokeof 
agreements entered into under a mutual mistake of the promises. 
parties as to fact, apply to the case of compromises. A 
compromise which is founded on a mutual mistake of fact 
cannot be supported. If, for instance, a compromise is 
founded on the genuineness of an instrument which turns 
out to be forged, or if a suit which it is the object of a 
compromise to determine, turns out to have been already 
decided in favour of one of the parties, or if a compromise 
be founded on a will, which turns out to have been revoked 
by another will of which the parties are ignorant, the 
transaction cannot be supported (tt). But the easels dif- 
ferent if the fact in respect of which there is a mistake be 
included in the compromise, and be not the very founda- 
tion on which the compromise rests (v). If one or more 

(r) lb. (tt) Toull. Cod. Cid. Liv. 3, 

(«) Howkina v. Jackson, 2 Mac. tit. 3, c. 2. See Aahurst v. MUl, 

& G. 372 ; Comp. Orieveson v. 7 Ha. 602 ; Lawton v. Campion, 

Kirscpp, 5 Beav. 287. 18 Beav. 87 ; Trigge v. Lavallie, • 

if) Maiden v. Menill, 2 Atk. 15 Moo. P. 0. 276. 

8. SeeMar8haUY.CoUett,lY,& {v) See Trigge t, Lavallee, lo 

C. 232 ; Evans v. Jones, Kay, 29. Moo. P. C. 276. 
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ClaP' n* parties having, or supposing they have, claims upon a 
given subject matter, or claims upon each other, agree to 
compromise those claims, and to come to a general settle* 
ment of the matters in dispute between them without 
resorting to litigation, and they act with good faith, and 
stand on an equal footing, and have equal means of know- 
ledge as to the facts, the compromise is binding in 
equity (x). It is not enough to invalidate the transaction 
that one of the parties may have been in error as to a 
fact included in it. A compromise cannot, however, be 
supported, unless it is fairly entered into, and after due 
deliberation (^). 

The principles which apply to the case of ordinary com- 
promises between strangers, do not equally apply to the 
case of compromises in the nature of family aiTangements. 
Family arrangements are governed by a special equity 
peculiar to themselves, and will be enforced, if honestly 
made, although they have not been meant as a compro- 
mise, but have proceeded from an error of all parties, ori- 
ginating in mistake or ignorance of fact as to what their 
rights actually are, or of the points on which their rights 
actually depend (z). 

Where an agreement is capable of being applied to 



Matnal 
miflUke 



{x) AUwood V. , 1 Eufis. 

353, 5 Buss. 149; JRoche v. 
O'Brien, 1 Ba. & Be. 330; Leo- 
nard V. Leonard, 2 Ba. & Be. 
171 ; Nayhry, Winch, 1 Sim. & 
St. 665; Pickering v. Pickering, 
2 Beav. 31, 66; Pritt v. Cluy, 
6 Beav. 603 ; Stewart v. Stewart, 
6 CI. & Fin. 911 ; 2>ot;w v. Chan- 
ter, 3 W. R. 321; Trigge v. 
LavalUe, 15 Moo. P. C. 270; 
Stainton v. Carron Co,, 30 L. J. 
Ch. 713, Bupra, p. 79, 336. 



(y) Scott V. ScoU, 11 Ir. Eq. 
75. 

(z) Stoddey v, StocMey, 1 V. & 
B. 23 ; Dunnage v. WhiU. 1 Sw. 
137; Gordon v. Gordon, 3 Sw. 
400; Neale v. Neale, 1 Keen, 
672 ; Westby v. Westhy, 2 Dr. & 
War. 602; Stewart v. Stewariy 
6 a. & Fin. 911; Pereee v. 
Per$$e, 7 CI. & Fin. 279 ; Hough- 
ton V. Lees, 1 Jur. N. S. 862 ; 
Williame v. WiUiams, 2 Dr. & 
Sm. 378. 
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(liflferent things, or in different ways, and is accepted by ^^^P- ^^- 
each party with a different application, there is no real **> matters 

to which 

agreement between them, and consequently no con- tbe agree- 
tract (a). If the one party intends to sell upon one set of S>*applied. 
terms, and the other party intends to buy upon a different 
set of terms, and the contention of either party is, under 
the circumstances of the case, reasonable, there is in reality 
no contract between them, or, at least, not such a con- 
tract as a court of equity will specifically enforce (6). 

It is not competent to a party to an agi*eement to assert 
an application of the agi*eement inconsistent with the 
terms agreed upon as expressing the common intention ; 
but he is at liberty to show that it was understood by him 
to apply in a manner consistent with its terms, but dif- 
ferent from the application accepted by the other party (c). 
In such case, the agreement is said to contain a latent 
ambiguity, or one which appeai-s only in the course of 
applying it (d), A latent ambiguity is where it is shown 
that words equally apply to two different things or subject 
matters, and then evidence is admissible to show which of 
them was the thing or subject matter intended (e). 

What is called a patent ambiguity, that is, a doubt or 
uncertainty appearing in the terms of the agreement as 
expressed by the parties themselves, cannot be altered or 
explained by extrinsic evidence; and if it is incapable of 
a rational interpretation, the agreement, at least to the 
extent of the ambiguity, is necessarily void (/). 

(a) Leake on Contracts, p. ^axendale t» SeaJe,19 Bear. 601. 

178. See Fcdck v. Oooch, 4 F. (c) Leake on Contracts, p. 178. 

& F. 689, 691 ; Wesi v. De {d) lb. 

Wezele, ib. 696, 699. (e) Smith v. Jeffryea, 16 M. & 

(6) Higgindon v. Clowea, 15 W. 661, 662, per Alderson, B. 

Ves. 616 ; Clowes v. ffiggineany See Baffles v. WichdJiaus, 2 H. 

1 V. & B. 624 ; Neap v. Abbott, 1 &0. 906. 

O. P. Coop. temp. Cott. 382, 383 ; (/) See CoUs v. Hulme, 8 B. 
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Cb*p. IL The application for relief on the ground of mistake 
Prioeipies must be made with due diligence (or). In cases of mistake, 

on which . . 

court inter* as in cases of fraud, time runs from the discovery (A). 
^^^^{^ The jurisdiction to relieve against mistake being an 
""*^^®' equitable one, it is exercised upon equitable principles. 
Transactions, although impeachable on the ground of 
mistake, are nevertheless subject to all real and just 
equities between the parties. The court will not set 
aside a transaction without restoring the party against 
whom it interferes, as far as possible, to that which shall 
be a just situation with reference to the rights which he 
had antecedently to the transaction (i). If the court sees 
that it can restore the parties to their former condition, 
or place them in the same situation in which they would 
have stood but for the mistake, without interfering with 
any new right acquired by others, on the faith of the 
altered condition of the legal rights, the jurisdiction will 
be exercised (j), A court of equity will not, however, 
relieve against a mistake, unless it is fully satisfied 
that it can make ample compensation (k). If the court 
sees that the parties cannot be restored to that which shall 
be a just situation with reference to the rights which they 
had antecedently to the transaction, or that the mistake 
cannot be corrected without breaking in upon, or affecting 
the rights of innocent parties, who were not aware of the 



& C. 668 ; Alder v. Boyle, 4 C. 
B. 635. 

{g) Beaumont v. Bramley, T. & 
E. 43 ; Denya v. Shuckburghy 4 
Y. & G. 63 ; Stone v. Godfrey, 6 D. 
M. & G. 76 ; Bentley v. Mackay, 
31 Beav. 143, 31 L. J. Ch. 709 ; 
supra y p. 241. 

(h) Brookebank v. Smith, 2 Y. 
& Co. 60, eupra, p. 247. 



(t) Supra, p. 276. 

0) M' Alpine v. Swift, 1 Ba. 
& Be. 293; Dacre y. Chtrgea, 2 
Sim. & St. 464. See MiUar 
V. Craig, 6 Beav. 433; Mea^ 
dows y. Meadows, 16 Beav. 404 ; 
Scholfidd V. Templer, John, 165. 

(A;) Macalpine v. Sw\ft, 1 Ba, 
& Be. 293; Dacre v. Gorges^ 2 
Sim. & St. 464, eupra, p. 296. 
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existence of the mistake, when their rights accrued, relief ^^^P- ^^' 
cannot be given (t). As against bond fide purchasers for 
value without notice, no relief can be had in equity (m). 
But if lands shown to a purchaser are accepted in the con- 
veyance under a name by which he did not know them, 
he may, by getting in an outstanding legal estate, hold 
them, even as against a subsequent.purchaser for valuable 
consideration, and without notice (n). 

If the subject matter of the transaction be real estate, and 
there has been a conveyance, a reconveyance will be ordered, 
if a case be made out for the interference of the court (o). 

On setting aside a transaction on the ground of mistake, 

M 

the court may, with the view of putting the parties in the 
position in which they have an equity to stand, annex con- 
ditions to the decree. In a case, for example, where, by a 
mistake in drawing up an instrument, the rent named as 
payable upon the lease of premises was considerably less 
than the amount actually agreed upon between the parties, 
and the mistake was known to one of the parties at the 
time of the execution of the instrument, but not to the 
other, the court gave tlie lessee an election to continue in 
the tenancy, on consenting to pay the amount of rent, 
which ought to have been inserted in the instniment, or to 
abandon the lease, and pay for use and occupation during 
the period he had been in possession of the premises at 



{I) Maiden v. MeniU, 2 Atk. 
8; Clifton Y, Cockhum, 3 M. & 
K. 76; Blackie v. Clark, 15 
Beav. 595 ; Be Saxon Life Insu- 
rance Co,, 2 J. & n. 408; Bate- 
man V. Boynton, L. B. 1 Gh. 
App. 359 ; ewpra, p. 249. Comp. 
Broughton v. Hutt, 3 D. & J. 
501. See, also, Domat. Liv. 1, 
tit. 18, 8. 1, art. 13—17. 

(m) Maiden v. Menill, 2 Atk. 



8 ; Warrick v. Warrick, 3 Atk. 
293 ; supra, p. 249. 

(«) Oxwick V. Brockett, 1 Eq. 
Ca. Ab. 355. 

(o) Cox V. Bruton, 5 W. E. 
544 ; Leuty v. Hillas, 2 D. & J. 
120; MalmeshuryY.Malmesbury, 
31 Beav. 418, supra, p. 277^ 278. 
See as to terms of recoiiTeyance, 
supra, pp. 278—282. 
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Chap. II. the higher rate, being compensated for all repairs of a 
permanent character, but not for the expense -of taking 
possession of the premises and establishing himfielf in 
business. It was also held that the lessor was responsible 
to refund the monies advanced to the lessee upon the 
security of the lease with costs ; the lessee being liable 
over to the lessor for repayment of the same, on the 
ground that, if the lease were rejected, the premises must 
stand as a security for the money so advanced ; and if the 
lease was accepted, it was primarily liable for the repay- 
ments of the same to the lessor (p). 
Defective Courts of equity have jurisdiction on the ground of mis- 
of wBwera. ^^^^ *^ relieve against the defective execution of a power. 
If the formalities required by a power are not strictly 
complied with, an appointment imder the power is in- 
valid at law, and the property which is the subject of the 
power will go as in default of appointment. In equity, 
however, if an intention to execute the power be suffi- 
ciently declared, but, by reason of some informality, the 
act declaring the intention is not an execution of the 
power, the court will, in favour of certain parties, aid the 
defective execution, by compelling the person seised of the 
legal estate to do that which was intended to be done (g). 
The supplying the surrender of a copyhold and the sup- 
plying the execution of a power which is defective in 
form go hand in hand. Wherever there is a decision that 
the court will supply a surrender, it follows that the court 
will also supply the defective execution of a power (r). 
The powers to which the equity extend are those which 

( p) Qatrard v. Frankd^ 30 Bayer v. Sayer, 7 Ha. 377. 
Beav. 446. (r) Sayer v. Sayer^ 7 Ha. 387 ; 

(9) Chapman v. Otbem, 3 per Wigram, V.-O. ; Chapman 

Bro. 0. 0. 229; Shannon v. v. Oihson, 3 Bro. C. 0. 229. 
Bradstreet, 1 8ch. & Lef. 63; 
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have been created by way of use, as distinct from bare ^^P- ^^* 
authorities conferred by law. Acts done under authori- 
ties of this latter kind, as for example leases or convey- 
ances by a tenant in tail, are only binding, when regular 
and complete. The principle of the distinction appears 
to be that powers limited by use are mere reservations 
out of the original ownership, constituting the donee a 
quasi-owner and the remainderman a qtuxsi heir; and, 
consequently, that in conformity with this h)rpothesis, the 
donee's contracts for value ought to bind the remainder- 
man, and his meritorious intention, if unaltered, ought to 
have the same eflFect(8). The soundness of this equity 
has been questioned by Sir William Grant, and its prin- 
ciple seems difficult to sustain. For the power given, 
though doubtless in some sense a modified ownership, does 
not confer an absolute right to dispose of the property, but 
a right to do so in a specific way ; and the chance that 
the power may never be executed or that it may not be 
executed in the manner prescribed is an advantage given 
to the remaindeiman. If therefore his interest is to be re- 
garded, it is difficult to see why he should be bound by any 
other than the prescribed act, for he is a stranger to any 
equity between the donee of the power and thQ party in 
whose favour it is intended to be executed. If, on the other 
hand, his interest is subordinate to the intention of the donee 
of the power, the intention of such donee ought to be sus- 
tained, whatever be the consideration on which it rests (t). 
Whatever opinion may, however, be entertained as to 
the original soundness of the equity, there is no question 
that it is established by precedent, but it is confined to 
cases of execution formally defective, or of contract 
amounting to such defective execution (u). If there be 

(«) Adams Doct. Eq. 99. 12 Yes. 206, Adams Doct.Eq. 99. 

(0 EolmesY. CoghUl, 1 Yea. 606, (u) Adams Doct. Eq. 100. 

B B 
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Chap. II. no such execution or contract, the court cannot interpose ; 
for unless where the power is in the nature of a trust, the 
donee has his choice whether to execute it or not ; and if 
he does not execute or attempt to execute, there is no 
equity to execute it for him or to do that for him which 
he did not think fit to do himself (x). Nor can an execu- 
tion be aided in equity, if the defect be not formal, but in 
the substance of the power, for such aid would defeat the 
intention of the donor. If, for example, a tenant for life 
has power to lease with the consent of trustees or others^ 
an agreement by the tenant for life alone to lease ^riU 
not be aided (y), 

Peraona ia The only persons in whos6 favour equity will interpose 

wll066 

faroar the to supply the defect in the execution of a power are, a bord 
execotion fi^ purchaser for valuable consideration (:s), a creditor (a), 
^'•ii vT'^ ^ charity (6), a wife or a legitimate child (c). To no other 

^rlll DO • ^ » 

aided. persons, except a wife and legitimate child, will the aid of 
the court be granted upon the ground of a meritorious con- 
sideration (d). The equity does not extend ta the case of 
a defective execution by a wife in favour of her hus- 
band (e) ; nor to a defective execution in favour of a 
natural child, a father, mother, brother, sister, nephew or 
cousin : d fortiori it does not extend to a volunteer (/). 

The character of purchaser, creditor, wife, or child, must 
be borne by the party claiming relief in relation to the 



{x) Tdlet V. Toilet, 2 P. 
Wms. 489. 

{y) Lawrentony, Butler , 1 Sch. 
& Lef. 13. 

(z) ffughea v. Welh, 9 Ha. 
769 ; Affleck v. Affleck, 3 Sm. & 
O. 394, Sug. Pow. 533, 634; 
Whit© & Tud. L. C. vol. 1, p. 
209. 

(a) Sug. Pow. 633, 634. 

(6) Innea v. Sayer, 7 Ha. 377. 



(c) Herveyy, ffervey, 1 Atk. 
667 ; Medvnn v. Sandham, 3 Sw. 
686 ; Proby v. Landor, 28 Beav. 
604 ; White & Tud. L. 0. vol. 1, 
p. 211. 

{d) Moodie y. Beid, 1 Madd. 
616. 

(c) lb. 

(/) Sug. Pow. 635, and caseB 
cited ; White & Tud. I*. C. voL 1, 
212. 
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donee of the power and not to the person creating the Chap. Ii. 
power (gf). 

In Wilkinson v. Nelson Qi), a deed of appointment in 
favour of some of the objects of a power, was rectified by 
the insertion of a hotchpot clause, the court being satisfied 
that the intention of the donee of the power was to pro- 
duce equality, and that the clause had been omitted by 
mistake. 

It is not sufficient in order to constitute a case entitling intention 
a party to relief in equity on the ground of the defective Jho^powep 
execution of a power that there should be a mere inten- ™"'' *P" 

^ pear. 

tion on the part of the donee to execute the power, with- 
out some steps taken to give it a legal effect. Some steps 
must be taken or some acts must be done with this sole 
and definite intention, and such steps or acts must be 
properly referable to an intention to execute the power (i). 
A mere parol promise or agreement to execute the power 
is not sufficient (]c). But if an intention to execute the 
power appear clearly by some paper or instrument in 
writing, equity will aid a defect which arises from the 
instrument itself being informal or inappropriate (l) : as, 
for instance, where the donee of a power covenants (m), 
or merely enters into an agreement, not under seal, to exe- 
cute the power (71.), or when by his will he desires the 
remainderman to create the estate authorised by the 
power (o), or if he promises by letter to grant an estate 
which he could only do by the exercise of his power (p). 

(g) Sug. Pow. 637. (n) Shaniwn v. Bradstreet, 1 

{h) 7 Jut. N. S. 481. Sch. & Lef. 62 ; DoweU v. Dew, 

{{) Sug. Pow. 660, 651. 1 Y. & 0. 0. C. 346, Sug. Pow. 

(A:) Carter v. Carter, Mose. 650. 

370 ; Shannon v. BraMreet, 1 (o) Vernon v. Vernon, Aznb. 3, 

Sch. & Lef. 72. Sug. Pow. 650. 

{I) Sayer v. Sayer, 7 Ha. 377. (p) Campbell v. Leach, Amb. 

(m) Sug. Pow. 660. 740, Sug. Pow. 660. 

B B 2 
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Ch>P- II' In all these and the like cases equity will supply the de- 
fect So also a recital by the donee of a power, in the 
marriage settlement of one of his daughters, who was one 
of the objects of the power, that she was entitled to a 
share of a sum to which she could only be entitled by his 
appointment, has been held sufficient evidence of his in- 
tention to execute the power, so as to be aided in equity (j), 
and even an answer to a bill in chancery stating that the 
party does appoint and intend by a writing in due form to 
appoint will be an execution of the power for this pur- 
pose (r). So, also, if the power ought to be executed by 
deed, but it is executed by will, the defective execution 
will be supplied («). 

The like rule prevails, where there has been a defective 
execution of a power by a formal or appropriate instru- 
ment : as, for instance, if a deed be required by the power 
to be executed in tlie presence of a cei*tain number of 
witnesses, and it be executed in the presence of a smaller 
number of witnesses : or if it is required to be signed and 
sealed, and sealing is omitted (Q. In wills not coming 
within the operation of the Wills Act, 1 Vict. c. 26, a de- 
fect in the execution of a power, consisting in the want of 
the number of witnesses required by the power, was sup- 
plied in equity (u). But the power to assist defective exe- 
cutions of appointments within the statute has ceased as 



(g) Wilson r. FiffgoU, 2 Ves. 
Jr. 351. See FotUsonY. Welling, 
2 P. Wms. 533. 

(r) Carter v. Carter, Mose. 
365. 

(•) Toilet V. Toaet, 2 P. Wms. 
489. 

(«) Wade Y. Paget, 1 Bro. C. 
C. 363 ; Cocherell v. ChoHmdey, 1 
£. & M. 424. An appointment 



by deed is now rendered valid in 
many casee, although not exe- 
cuted or attested with all the 
solemnities required by the in- 
strument creating the power, 
22 & 23 Vict c. 35, s. 12. 

(tt) WilkU V. HdmeB, 1 Sch. & 
Lef. 60 n. ; Luoena v. Zuoeiia, 
5 Beav. 249, Sug. Pow, 547. 
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to wills made on or after the 18th January, 1838. The ^^P- n. 
validity of an appointment by will, so far as regards exe- 
cution and attestation, now wholly depends on the Statute 
Law (x). 

Equity will in no case aid a defective execution of a No roiief 
power, if the intention of the person creating the power ^^nten^ 
would be thereby defeated. Although a power will be *^°^°^ . 
aided, if it has been executed by a will, when it ought power, 
strictly to have been executed by deed (y), the case is 
otherwise, if a power, required to be exercised by will, 
has been executed by deed (z). The intention of a power to 
appoint by will being to reserve to the donee of the power 
a certain control over the estate, until the moment of the 
death of the donee, if the donee of such a power should 
execute an appointment or a conveyance of the estate by an 
absolute deed, it will be invalid, because such an appoint- 
ment or conveyance, if it avail to any purpose, must avail 
to the destruction of the power, since it would be no longer 
revocable, as a will would be. The distinction between this 
case and the case of a power executed by will, though re- 
quired to be executed by deed, is marked and obvious. 
An act done not strictly according to the terms of the 
power, but consistent with its intent, may be upheld in 
equity. But an act which defeats the intention of the 
person creating the power, and determines the control 
over the property, which was meant to rest in the donee, 
is repugnant to it, and cannot be deemed in any just sense 
to be an execution of it (a). 

In all cases, however, where the aid of the court isABagaiDit 
sought for the purpose of aiding the defective execution of a equity will 

(«) Sug. Pow. p. 659. (a) lb., Sng. Pow. 660, 661. 

(y) Supra, p. 372. See, alec, CockereU v. Cholmdey, 

(z) Reid V. Shergold, 10 Yes. IB. & M. 424, 2 B. & M. 761 ; 

378, 380. but see, 22 & 23 Yict. c. 36, s. 13. 
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Cbap. n. power, the party seeking relief must stand upon some equity 
■id adefec- superior to that of the party against whom he seeks it (6). 
tion. There can be no relief, if the aid of the defective execution 

would be inequitable to other parties, or if it is repelled 
by some counter-equity (c). As against a purchaser for 
valuable consideration without notice, equity will in no 
case aid the defective execution of a power (d). But as 
against a remainderman, who takes, although by purchase, 
subject to the power (e), and also in general as against an 
heir-at-law or customary heir (/), relief may be had against 
the defective execution of a* power. Whether, however, 
equity will afford its aid as against an heir totally unpro- 
vided for, seems doubtful upon the authorities (g). 
No relief In cases of defective execution of powers a distinction 
feetlTe exe- ©^^ between powers which are created by private persons, 
®?^°? **^ and those which are specially created by, or come within, 
powers. a statute. The latter are construed with more strictness, 
and whatever formalities are required by the statute must 
be punctually complied with. In the case of powers which 
are in their own nature statutable, equity must follow the 
law, be the consideration ever so meritorious. Thus the 
power of a tenant-in-tail to make leases under a statute, if 
not executed in the requisite form prescribed by the statute 
will not be made available in equity, however meritorious the 
consideration may be (h) ; and, indeed, it may be stated as 
generally true, that the remedial power of courts of equity 



{h) Sug. Pow. 641 ; 2 Chano. 
Pow. 602, 604, 607. 

(c) Supra, pp. 366, 367. 

(<0 1 Fonb. Eq. Bk. 1, eh. 1, 
8. 7, n. (v). 

(e) Tdlet v. Toilet, 2 P. Wms. 
489; Shannon y. Bradetreet, 1 
Sch. & Jjef. 62. 

(/) Smith V. Ashton, 1 Ch. 
Ca. 263, 264. 



{g) Chapman y. Cfibson, 3 Bro. 
C. C. 229; HUU y. Doumton, 5 
Yes. 664; Braddidc y. MaUock, 
6 Madd. 363; Rodgers y. Mar- 
shall, 17 Ves. 294, Sug. Pow. 
645 ; White & Tud. L. O. yoL 
1, p. 212, 213. 

{h) Darlington y. PuUeney, 
CJowp. 267, 2 Chanc. Pow. 541 
—645, Sug. Pow. 209. 
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does not extend to the supply of any circumstances, for the Ch»p. II. 
want of which the legislature has declared the instrument 
void, for otherwise equity would defeat the very policy of 
legislative enactments (i). 

Although a court of equity will not in general aid the Defective 
defective execution of a power in favour of a volunteer, ^f^J^^^n" 
except in particular cases (fc), the defective execution of a f™°?^j^^ 
power will be aided in favour of a volunteer, when a strict 
compliance with the power has been impossible, from cir- 
cumstances beyond the control of the party, as when the 
prescribed witnesses could not be found; or where an 
interested party having possession of the deed creating 
the power, has kept it from the sight of the party executing 
the power, so that he could not ascertain the formalities 
required (J), 

So, also, although a court of equity will in no case aid 
the non-execution of a power, as distinguished from its 
defective execution (m), the case is otherwise, if the execu- 
tion of a power has been prevented by fraud, as where the 
deed creating the power has been fraudulently retained by 
the person interested in its non-execution. In such and 
similar cases equity will grant relief on the ground of 
fraud (n). 

In like manner, as equity will give relief against mis- Sapply of 
take in written instruments, so also it will grant relief iostm. 
and supply defects when by mistake parties have omitted ™*"*^ 
any acts or circumstances necessary to give effect and 
validity to written instruments. Thus equity will supply 

(t) 1 Fonb. Eq. Bk. 1, oh. 1, (Q 1 Fonb. Eq. Bk. 1, ch. 5, s. 

8. 7, n. {t) ; Curtis v. Perry, 6 2, n. (h), 

Ves. 739, 745, 746, 747 ; Mes- {m) Toilet v. ToUet, 2 P. 

taer v. GiUespie, 11 Ves. 621, Wms. 489; Fiffff^tt v. Fenrice, 

624, 625 ; Thompson v. Smith, 1 Com. 250, Gilb. Eq. Rep. 138. 

Madd. 395. (n) Supra, p. 211, 212. 

{k) Supra, p. 370. 
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^^P' ^^' any defect of circumstaDces in conveyances occaBioned by 
mistake : as of a surrender in the case of copyholdfi : so 
also misprision and omission in deeds^ awards, and other 
solemn instruments, whereby they are defective at law (o). 
It will also interfere in cases of mistake in judgments^ 
and in matters of record injurious to the right of the 
party (p). 
Sorrenden The equity for supplying surrenders of copyholds, ori- 
hoidf rap- gii^^tes in the doctrine that a copyhold does not pass by 
plied. giunt or devise, but by a surrender into the hands of the 
lord to the use of the grantee or the will. In the one 
case the grantee is entitled to immediate admission ; in 
the other the person designated in the will is entitled to 
admission on the testator^s death. If a grant or devise 
were made without a previous surrender, it was formerly 
inoperative at law ; but if it were made for a valuable 
consideration, and in particular cases, if it were made for 
a meritorious consideration, the surrender might be sup- 
plied in equity (q). The supplying the surrender of a 
copyhold and the supplying the execution of a power 
which is defective in form go hand in hand. Wherever 
there is a decision that the couil will supply the one, it 
follows that it will also supply the other (r). 

The jurisdiction to supply a surrender existed whether 
the gift were by deed or will (a), but it was ordinarily 
called into exercise in the case of wills. It has, however, 



(o) 1 Fonb. Eq. Bk. 1, oh. 1, 
B. 7. 

{p) Jeremy Eq. Jur. p. 492, 
Story, Eq. Jut. 166. See as to 
jurisdiction of courts of law 
over their own records on the 
ground of mistake, Cannan v. 
Beynolds.S'E, & B. 301. 

(q) Rodgers v. Marshall^ 17 
Yes. 294 ; but soe as to case of 



meritorious consideration, Jtf- 
ferys v. Jefferys, Or. & Ph. 
138; Tatham v. Vernon^ 29 
Beav. 604 ; White & Tud. L. G. 
vol. 1, p. 209. 

(r) Sayer v. Sayer, 7 Ha, 387, 
per Wigram V.-C, supra, p. 368. 

{s) Rodgers v. Marshall^ 17 
Ves. 294. 



wftw'w^m^^ ■«■ »■ MP I ■ «■ I I IIP 
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been rendered of little practical importance by the enact- Chap. II. 
ment that all real estate may be devised by will, and 
that copyholds shall be included under that description, 
notwithstanding that the testator may not have sur- 
rendered them to the use of his will, nor have even been 
himself admitted to them (t). 

In like manner, as equity will give relief against mis- Supply of 
takes in written instruments, will it give effect to the^yi^*^. 
real intention of the parties, as gathered from the objects J^ruinent^ 
of the instrument and the circumstances of the case, 
although the instrument may be drawn up in a very 
inartr&cial and untechnical manner. For, however just 
the general rule may be, quotiea in verbis nmlla est a/mr- 
biguitas, ibi nulla expositio contra verba fienda est, {u), 
yet that rule shall not prevail to defeat the manifest 
intent and object of the parties where it is cleai'ly discern- 
ible on the face of the instrument, and the ignorance or 
blunder or mistake of the parties has prevented them 
from expressing it in the appropriate language {x). 

In regard to mistake in awai'ds, the court will not Mistake in 
relieve against an award on the ground of mistake either >^^v^^^^^^^,^^ 
in matter of law or fact, if the award is within the sub- 
mission, and contains the honest decision of the arbitrators 
after a full and fair hearing of the parties, and the mis- 
take does not appear on the face of the award, or is not 
disclosed by some contemporaneous writing (y). But if 
the mistake appears on the face of the award (z), or is 

(0 1 Vict. 0. 26, 8. 3. W. 249 ; Wood v. Griffith, 1 Sw. 

(m) Co. litt. 147 a. 69; Steff v. Andrews, 2 Madd. 

(ob) Jeremy Eq. Jnr. p. 367, 6 ; Price v. Jones, 2 T. & J. 

368, Story Eq. Jur. 168. 114 ; Haigh v. Eaigh, 3 D. F. & 

(y) Come/orthy. Oeer, 2 Yem. J. 167. 
705 ; Ching v. Ching, 6 Ves. (z) Morgan v. Mather, 2 V©b. 

282 ; Yowig v. Walter, 9 Ves. Jr. 16. 
366 ; Goodman v. Bayers, 2 J. & 
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Obap. II. disclosed by some contemporaneous writing (a), or if the 
arbitrator voluntarily admit a mistake (6), or state cir- 
cumstances which show clearly that the proceedings have 
been erroneous (c), equity will relieve or remit the award 
back to the arbitrators under the Common Law Procedure 
Act{d), unless the submission has been made a rule 
of court under statute 9 & 10 Will 3, c. 15, in which case 
application must be made to the court in which it has 
been made a rule. 

MlsUke in In regard to mistakes in wills, a court of equity hw 
jurisdiction to correct them when they are apparent on 
the face of the will, or may be made out by a due con- 
struction of its terms. But the mistake must be apparent 
on the face of the will, otherwise there can be no retief ; 
for at least since the Statute of Frauds, which requires wills 
to be in writing (whatever may have been the case before 
the statute) (e), parol evidence or evidence dehors the 
will is not admissible to contradict, vary, or control the 
words of the will, although it is in certain cases admissible 
to explain the meaning of the words which the testator 
has used (/). 

A mistake cannot be corrected or an omission supplied, 
unless it is perfectly clear by fair inference from the 



(a) Hogffe v. Burgeis, 8 H. & 
N. 293. 

(6) Knoxy. Symonda, 1 Ves. 
Jr. 369; MilUy, Bowyers' So- 
ciety , 3 K & J. 66; but see 
PhUippB V. Evans, 12 M. & W. 
309; Hoggty. Burgea, 3 H. ft 
N. 293. 

(c) MUU V. Bawyers' Society^ 
3 K. & J. 66. See Bankari v. 
H<mg\Um, 3 D. F. ft J. IS. 

{d) 17 ft 18 Vict. 0. 125,8.8; 
MiXU V. Bawyers* Society, 3 £. ft 



J. 66; Ailken's Arhi^ratum, S 
Jur. N. S. 1296. See ffodgkin^im 
V. Femie, 3 0. B, N. S. 189 ; 
ffogge v. Burgess, 3 H. ft N. 
293. 

(e) See Mtlner v* MUner, 1 
Yes. 106; Wigram on WXIb, 
p. 6. 

(/) MUner v. Mtlner, 1 Ves. 
106; Ulrieh y. LiUJ^dy 2 ML 
373; Jarm. on Wills, voL 1, p. 
386; Wigram on Wills, pp. 
5,8. 
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whole will that there is such a mistake or omission (gr). Chap. IL 
The first thing to be proved in -all cases is that there is 
a mistake (h). The mistake must be a clear mistake or 
a clear omission, demonstrable from the structure and 
scope of the will (i). Thus, if in a will there is a mistake 
in the computation of a legacy, it will be . rectified in 
equity^*). So, if there is a mistake in the name, des- 
cription, or number of the legatees intended to take(^), 
or in the property intended to be bequeathed (t), and the 
mistake is clearly demonstrable from the structure and 
scope of the will, equity will correct it. 

Belief cannot, however, be had, unless the mistake be 
clearly made out (m). And so, if the words of the bequest 
are plain, evidence of a different intention is inadmissible 
to establish a mistake (n) ; nor will a mistake be rectified, 
if it does not appear clearly what the testator would have 
done in the case, if there had been no mistake (o). But 
if the omission of some word or phrase is so palpable on 
the face of the will, that no difficulty occurs in pronouncing 
the testator to have used an expression which does hot 
accurately convey his meaning, and it is not only apparent 



{g) FhUippa v. Chamherlaine, 
4 Vee. 57, 

{h) Mdlish V. Mellish, ib. 49. 

(i) Ib. ; Philippe v. Chamber^ 
laine, ib. 61, 57; JDel Mare v. 
BoheUo, 3 Bro. C. C. 445 ; Puree 
V. 8napliny 1 Atk. 415 ; Holmes 
V. Custcmce, 12 Ves. 279. 

{j) MUnery. Milner, 1 Ves. 
106; Banvera v. Manning, 2 
Bro. 0. 0. 18 ; JDoor v. Geary, 1 
Ves. 256, 256 ; Otlea v. Otlee, 1 
Keen, 692. 

{k) Stehhing v. WaJkey, 2 Bro. 
C. C. 85 ; Biver's Case, 1 Atk. 



410; Persons y,par8(ms, 1 Ves. 
Jr. 266; Beaunumt v. Fell, 2 P. 
Wms. 141 ; Hampshire y, Peirce, 
2 Ves. 216 ; Bradwin v. Harpur, 
Ambl. 374; Jann. on Willsi 
voL 1, p. 393; ib. voL 2. pp. 
178—181. 

(Q Boor V. Oeary, 1 Ves. 255 ; 
Selwood V. MUdmay, 3 Ves. 306. 

{m) Holmes v. Ciuitance, 12 
Ves. 279. 

(n) Chambers v. Minchin, 4 
Ves. 676. 

(o) See Smith v. MaiOand, 1 
Vos. Jr. 363. 
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Chap. n. that he has used the wrong word or phrase^ but it 
is also apparent whai is the right one, the court 
will substitute the right one (p). Although the par- 
ticulars which the testator has included in his description 
of the property, the subject of the gift, should be in- 
accurate, the gift will be upheld if there be enough of 
correspondence to afford the means of identification (9). 
If the property the subject of the gift be capable of being 
accurately identified, certain errors in the description will 
not vitiate the gift (r). 

The same conraderations apply, when the particulars 
which the testator has included in his description of the 
object of the gift are inaccurate. If the devisee or l^atee 
is so designated as to be distinguished from every other 
person, the inaptitude of some of the particulars intro- 
duced in the description is inmiaterial (a). If there is 
a person to answer the name given in the will, it is im- 
material that any further description does not precisely 
apply (^). A gift by will to a person described as the 
husband, or wife, or widow of another, is not in general 
affected by the fact of the devisee or legatee not actually 
answering the description, by reason of the invalidity of the 
supposed marriage, or by reason of the second marriage of 
the supposed widow or otherwise (u). And on the same 
principle a legacy to a person described as the testator's 
intended wife, has been held to be payable although the 

( p) Taylor v. Bichardion, 2 p. 399. 
Drew. 16. (0 Standen v. Sfemdcn, 2 Ves. 

(3) Jaim. on Wills, voL 1, Jr. 689 ; Del Mare v. Bobelio, 8 

p. 394. Bro. C, C. 446 ; Hdmee v. CW- 

(r) Door v. Geary, 1 'V'eB. tance, 12 Ves. 279. 
255; Seltuoody.Madmay^SYeB. (t*) Gilea v. Otles, 1 Keen, 

306; Jarm. on Wills, vol. 1, 685, 692. 693; RishUm v. Cobb, 

p. 394. 5 M. & 0. 145 ; Be PetU^ 27 

{s) Jann. on Wills, vol. 1, Beav. 576. 
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testator did not eventually marry her (v). A diflferent Clhap. II. 
rule^ however, prevails where a fraud has been practised 
on a testator, the knowledge or discovery of which, there 
is reason to believe, would have desti'oyed or removed the 
motive for the gift. When, for example, a testatrix 
under a power of appointment bequeathed a legacy to a 
man whom she described and with whom she lived as her 
husband, but the marriage was invalid on account of his 
having a wife at the time, which fact was not known to 
the testatrix, the bequest was held void (w). The question 
in all such cases is, whether the mistake of the testator 
has been induced by the fraud of the object of his intended 
bounty. Though it is clear that a legacy given to a 
person in a character which the legatee does not fill, and 
by the fraudulent assumption of which chai*acter the 
testator has been deceived, will not take effect; yet if 
the testator is not deceived, although a false character is 
in fact assumed, the legacy will be good. A fortiori it 
will be good, if both parties not only knew the actual 
facts, but are designedly parties to the assumption of the 
false character {x). A false reason, however, given for 
a legacy, is not alone a sufficient ground to avoid the act 
or bequest in equity. To have such an effect, it must be 
clear that no other motive mingled in the legacy, and 
that it constituted the substantial ground for the act or 
bequest (y). 

(v) ScJUosBY^ Stiebel, 6 Sim. 1. riua est ; quia ratio legandi legato 

{w) KeandlY, Abbott, 4 Yes. non cohe/i^et, 8ed plerumque doli 

804. excepti'o locitm hahebity si prdbetur, 

(x) Giles V. QUes, 1 Keen, 685, alias legaiurum nonfuisse. Dig. 

692, 693. Lib. 3d, tit. 1, leg. 72, § 6. The 

(y) Kermell v. Abbott , 4 Yes. meaning of this passage is that 

802. The civil law seems to a false reason given for the le- 

have prooeeded upon the same gacy is not of itself sufficient to 

ground. The Digest says, Fal- destroy it. But there must be 

sam causam legtxto non chesse ve- an exception of any fraud prac- 
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^^P- ^^' If the language of a wDl is either capable of more than 
Parol eTi- one meaning, or is incapable of any certain meaning, 

a€n06 in 

oertain parol evidence cannot be admitted to show what the 
JJUJJbie to ^stator intended to have expressed (z). But parol evi- 
axgain the (ience is admissible for the purpose of explaining the 
meaning of the terms he has used (a). The court in 
construing a will cannot shut its eyes to the state of &ct8 
under which the will was made (b). Although in general 
evidence as to the amount or state of the testator's pro- 
perty, is inadmissible to influence the construction of the 
will (c) ; yet, if he inaccurately or imperfectly descrihes 
the gift, so as to make the interpretation of the words in 
their primary sense impossible, parol evidence is admis- 
sible (d). The principle is exemplified in those cases in 
which a devise of land at a given place has been extended 
to property not strictly answering to the locality, because 
there is none which does precisely correspond to it («) ; or 
in which an apparently specific bequest of stock in the 
public funds has been held to authorise payment of the 
legacy out of the general personal estate, the testator 
having no such stock when he made the bequest (/). So. 
also if the subject of devise is described by reference to 
some extrinsic fact, it is not merely competent but necessary 
to admit extrinsic evidence to ascertain the subject of 
devise (g), 

tised from which it may be (c) lb. 394, and cases cited, 

presumed that the person giving {d) Fonnereau v. Poyntz, 1 Bro. 

the legacy would not, if that C. 0. 472; AU,'0€n, t. OroU,Z 

firaudhad been known to him, Mer.316; ColpoysY.Coipoys^Jac 

have given it. Kennell v. -46- 451 ; Wigram on Wills, 66. 

hoU, 4 Ves. 808. (c) Doe v. lioberU, 1 B. & Aid. 

(«) Wigram on Wills, 95. 407; Jarm. on Wills, vol. 1, p. 393. 

(a) lb. 8. See Grey v. Fear- (/) SelwoodY.Mildmay.SYes, 

B(m, 6 H. L. 106. 306; Jarm. on Wills, voL 1, p. 394. 

{b) Jarm. on Wills, vol. 1, {g) 8af\fordy, Raikes, 1 Mer. 

pp. 393, 394. 646, per Sir W. Chrant ; Webb T. 
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The Rame consideratioDS apply when the description or Chap. IL 
terms employed by the testator are insufficient to deter- 
mine the person intended by the testator. If the object 
of the testator's bounty, or the person meant by him, is 
described in terms which are applicable indi£ferently to 
more than one person, parol evidence is admissible to 
prove which of the persons so described was intended by 
the testator (h). 

If the words of a will, aided by evidence of the material 
facts of the case, are insufficient to determine the meaning 
of the testator, evidence to prove the sense in which he 
intended to use them is, as a general proposition, in- 
admissible (i). Thus, evidence is inadmissible for the 
purpose of filling up a total blank in a will {k), or inserting 
a devise inadvertently omitted by the mistake of the 
person drawing, making, or copying the will (t), or of 
proving what was meant by an unintelligible word (m) ; 
or of proving that a thing in substance different from 
that described in the will was intended (n) ; of changing 
the person described (o) ; or of reconciling conflicting 
clauses in a will {p). 

Where a testator by a codicil revokes a devise or be- 



Byng, 1 E. & J. 580 ; Jarm. on 
Wills, voL 1, p. 397. 

{h) Wigram on Wills, 109 ; 
Jarman on Wills, vol. 1, pp. 
400 — 403, and cases cited. 

(*) Wigram on Wills, pp. 
94, 98. 

(k) Baylis v. AU.-Qen. 2 Atk. 
239 ; CastUdm v. Turner ^ 3 Atk. 
257 ; Hunt v. Hori, 3 Bro. 0. C. 
311; Taylor v. Richardson, 2 
Drew, 16, 

(Z) Newburgh v. Newhurgh, 
5 Madd. 364; Jarm. on Wills, 



voL 1, p. 382. It would, how- 
ever, seem that if a clause be 
inadvertently introduced, there 
may be an issue to try whether 
it is part of the testator's will, 
lb. ; Wigram on Wills, 121. 

(m) Ooblett v. Beechey, 3 Sim. 
24. 

(n) Selwood v. MUdmay, 3 
Ves. 306. 

(o) Del Mare v. Bdbdlo, 1 Ves. 
Jr. 412. 

{p) Ulrichy. Litchfield, 2 Atk. 
372, per Lord Hardwicke. 
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BeTOcation 
ofwiU 
under mil- 
take. 



Elect ion 

under 

mistake. 



Condition 
impoted 
under 
mistake. 



quest in his will or in a previous codicil, expressly ground- 
ing such revocation on the assumption of a fact which 
turns out to be false, the revocation does not take effect^ 
being, it is considered, conditional, and dependent on a 
contingency which fails {q), So, also, if a will is cancelled 
by mistake, or on the presumption that a later will is 
good, which proves void, the heir is not let in, but the 
mistake may be relieved against (r). In such case equity 
does not alter the will ; it merely relieves the party firom 
the effect of the mistake, thus placing him in the same 
condition as if the mistake had not happened (s). 

An election made by a party under a mistake of &cts 
or a misconception as to his rights is not binding in equity. 
In order to constitute a valid election, the act done must 
be with a full knowledge of the circumstances of the case, 
and the right to which the person put to his election was 
entitled (t). In order to presume an election from the 
acts of any person, that* person must be shown to have had 
a full knowledge of all the requisite circumstances, as to 
the amount of the different properties, his own rights in 
respect of them, &a (u). A person who has elected under 
a misconception is entitled to make a fresh election {x). 

The court will not inquire into the fact of whether a 
testator was mistaken or not with reference to his 
daughter's health and capacity assigned by his will as 



(q) CampheU v. French, 3 Ves. 
321 ; Doe v. Evam, 10 A. & E. 
228; Jarm. on Wills, vol. 1, 
p. 170. . 

(r) Onions v. Tyrer, 1 P. Wms. 
345. 

(«) lb. 

{t) Wintour v. Cli/ion, 21 
Beav. 468, affirmed 3 Jur. N. S. 
74. 



(u) Wake v. Wake, 1 Ves. Jr. 
385, and the other cases men- 
tioned; 1 Sw. 381, n.; Beynard 
V. Spence, 4 Beav. 103 ; Edwardt 
V. Morgan, 13 Pri. 782, 1 Bligh, 
N. S. 401 ; Price v. Briee, 2 
MoU. 21. 

(x) Kidney Y, Couatmaker, 12 
Ves. 136 ; ^ Jarman on Wills, 
vol. 1, p. 441. 
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a condition for imposing a condition . in restraint of Chap. IL 
marriage (y). 

The costs of the suit, in cases of mistake, depend on the q^^^^ 
conduct of the parties {z). If a deed is set aside or varied 
on the ground of mistake, the decree will be with costs 
against the defendant, if the suit is either wholly or mainly 
due to his conduct in the matter (a). So also st decree 
for specific performance of an ordinary agi-eement (6), or 
of an agreement by way of compromise (c) will be with 
costs, if the case set up by the defendant fails wholly on the 
merits, or the litigation has been due to his conduct in the 
matter (cf). If, on the other hand, the mistake is entirely 
owing to the conduct of the plaintiff, he must pay all the 
costs of the suit (e). So also if the case set up by the 
plaintiff wholly fails on the merits, and the defendant has 
not' been to blame in the matter, the bill will be dismissed 
with costs, whether the object of the suit be to rectify an 
instrument or to rescind a transaction (/). 



{y) MorUy y. RennMsony 2 
Ha. 584. 

(z) Mortimer v. ShortaU, 2 Dr. 
& War. 373 ; Ahanley v. Kin- 
naird, 2 Mac. & G. 9 ; Harris v. 
Pepperdly L. E. 5 Eq. 1 ; mpra^ 
p. 324. 

(a) Bingham y. Bingham, 1 
Ves. 126; East India Co. y. 
Donald, 9 Ves. 275 ; Dacre y. 
Gorges, 2 Sim. & St. 456 ; Sturge 
V. Sturge, 12 Beav. 245; Mea^ 
dows y. Meadows, 16 Beay. 404 ; 
Oau'ard y. Hughes, 1 K. & J. 
451 ; Cox y. Bruton, 6 W. E. 
544 ; Leuty v. HiUas, 2 D. & J. 
122 ; Broughton y. HuU, 3 D. & J. 
501 ; Broun Y. Kennedy, 33 Beay. 
154 ; Harris y. Pepperell, L. E. 



5 Eq. 1. 

(6) Parker y. Taswell, 2 D. & 
J. 576. 

(c) Atiwood y. , 1 Eoss. 

353 ; 5 Eoss. 150 ; Houghton y. 
Lees, 1 Jut. N. S. 862. 

(d) Parker y. Taswell, 2 D. & 
J. 576. 

(e) Harris y. Pepperell, L. E. 

5 Eq. 1, per Lord Eomilly. 

(/) Naylory, Winch, 1 Sim. 

6 St. 555 ; Alexander y. Croshie, 
LI. & G. temp. Sug. 153 ; OktU 
y. Whitta^:er, 1 Deg. & Sm. 83 ; 
2 Ph. 338 ; Westhy y. Westby, 2 
Dr. & War. 502; Howkins y. 
Jackson, 2 Mac. & G. 372; Mea^ 
doivs y. Meadows, 16 Beay. 405 ; 
Eidgway y, Sneyd, Kay, 637; 

c c 
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Cb*p- IJ' So also if a bill for the specific perfonnance of an agree- 
ment be dismissed, the dismissal will be with costs, if the 
case of mistake as set up by the plaintiff fsdls on the 
merits (g). If there have been faults on both sides^ costs 
will be given to neither, whether the object of the suit 
be to rectify or rescind a transaction (h), 

Altht>ugh a bill for the rescission of a transaction, on 
the ground of mistake, be dismiBsed, the dismissal will be 
without costs, if the case of the plaintiff be a reasonable 
one on the merits ; but his title to relief has failed through 
the absence of due diligence on his part in filing the 
bill (i) ; or because the court could not interfere without 
prejudicing the rights of innocent parties (J). So also, 
although a bill for the rectification of an instrument be 
dismissed, the dismissal will be without costs, if the case 
as set up by the plaintiff be on the whole a reasonable 
one (A:). So also, although a deed be cancelled, the cir- 
cumstances of the case may be such that it will be without 
costs ({). So also, although a bill for the specific perfoim- 
ance of an agreement be dismissed, the dismiRMLl will be 
wilhout costs, if the defendant has been to blame in the 
matter, either by mistaking the terms of the agreement or 

BenUey v. Mackay^ 31 Boay. 159 ; E. 475 ; Harris v. FeppertU, L B. 

BcUeman v. Baynton, L. E. 1 Ch, 5 Eq. 1, $upra, p. 324. 

App. 368. (t) Stone v. Godfrey, 18 Jur. 

{g) Humphries Y,ffometS'Bei, 166; but see S. C. on appeal, 

276 ; Moxey v. Bigwood, 8 Jur. 5 D. M. & G. 93. 

N. S. 803. 0) M* Alpine Y. Swift, I Bl 

(A) Hitchcock v. Oiddingn, 4 & Bo. 293. 

Pri. 135 ; Mortimer v. ShortaU, {k) Cockerdty, Cholmeley.Tvti 

2 Dr. & War. 373 ; Murray v. 445 ; 1 E. & M. 425 ; A$hh»* 

Parker, 19 Beav. 305 ; Alvanley v. Mill, 7 Ha. 515, 516 ; Barrtw 

V. Kinnaird, 2 Mac. & G. 9 ; v. Barrow, 18 Beav. 537 ; Loi^ 

Fowler v. Scottish Equitable Life Bradford, v. Lord Bomnej/, 30 

A$surance Society, 28 L. J. Ch. Beav. 441. 

228; Garrard v. Frankel, 30 (Z) Philippson v. Kerry, 32 

Beav. 459 ; Price v. Ley, 11 W. Beav. 638. 
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by other acts of negligence, and the refusal of the court to ^^*P' ^^' 
interfere has proceeded merely on considerations as to 
the hardship to which the defendant would be exposed by 
being compelled to perform his agreement specifically (m). 
So also where there has been a mutual misunderstand- 
ing (n), or where the terms of the contract are ambiguous, 
so that the one party may have reasonably put a different 
construction on the contract from what was contemplated 
by the other (o), a bill for specific performance will be 
dismissed without costs. And so where parol evidence 
was admitted in opposition to specific performance (p). 

If parol evidence to vary the contract is introduced by 
the defendant, the bill should be strictly dismissed ; and, 
therefore, if the court makes a decree at plaintiff's desire 
for specific performance of the contract according to defen- 
dant's evidence, the plaintiff must pay costs (q). But 
inasmuch as parol evidence to vary the contract cannot be 
admitted on the part of the plaintiff to a bill for specific 
performance (r), a bill for the specific performance of a con- 
tract with parol variation, though left out by fraud, was 
dismissed, but without costs («). 



(m) McUins v. Freeman, 2 
Xeen, 32; Manser v. Buck, 6 
Ha. 443 ; Wood v. 8caHh, 2 K 
A J. 33; Webster v. Cecil, 30 
Beav. 64. 

(n) Calverley v. Williams, 1 
Tea. Jr. 210; Stratford y. Bos- 
worth, 2 V. & B. 342. See 
Clowes V. Higginson, IV. & B. 
524. 

(o) Neap V. AhhoU, 1 0. P. 
Coop. temp. Cott. 382 ; Baxen- 



dale V. SeaJe, 19 Beav. 613. 

(p) Toumshend v. Stangroom, 
6 Ves. 328 ; Garrard v. Orin- 
ling, 2 Sw. 250. 

{q) Fife v. Clayton, 13 Ves. 
546; Mortimer v. Orchard, 2 
Ves. Jr. 243. 

(r) Supra, p. 348. 

(«) Wodlam v. Heam, 7 Ves. 
211 ; Lord Portman v. Morris, 2 
Bro. C. C. 219; see Clowes v. 
Higginson, 1 V. & B. 524. 
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ABATEMENT, 

of price for misdescription, 23, 24, 271, 272 

purchaser compelled to accept, 294, 295, 296 

ACCOUNT, 

on setting aside a sale as fraudulent against vendor, 277, 278, 

279, 280, 281, 282 
what interest allowed on taking, 283 
on setting aside a sale of shares as fraudulent against purchaser, 

281, 284 
no reoonveyanoe until, be taken, 283, 284 
of wilful default, in what cases ordered, 280 
ordered fh>m time of filing bill, if there has been delay, 280 

ACQUIESCENCE, 

principle of, 82, 237, 239 

founded on fraud, 82, 83, 84 
what is necessary to constitute, 85, 237, 238, 239, 24b 
extent of the principle, 82, 83, 84, 85, 86, 87 
cases in which the principle does not apply, 85, 86, 238, 239 
cases in which the principle applies wiUi peculiar force, 240 
in expenditure on his land binds landowner, 81, 82, 83 
applies as between trustee and cestui que trust, 241 
representatives of man bound by his, 241 
remainderman may be bound by, 241 

ACTION AT LAW, 

against vendor for concealment and misrepresentation, 12, 261, 

262 
against stranger misrepresenting property, 12, 13, 272 
against agent misrepresenting property of principal, 262 

AQENT. See Pbikoifal and Agbnt. 

principal bound by misrepresentation of, 66, 67, 68, 69, 70 

unless he be acting uUra vires, 70, 71, 72 
notice to, notice to principal, 196, 197, 198 
for purchase, may not sell his own estate to principal, 124 
for sale or management cannot purchase, 123, 124 
action at law against, for misrepresenting property of prin- 
cipal, 262 
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AGREEMENT. Su Coktbact. 

misrepreaeDUtion a bar to specifio performaaoe of, 291, 292 
although made inoooently, 292 

unleM compensation can be made, 294, 295, 296 
mistake a bar to specdfio performanoe of, 342, 343, 344 

onleoa with a ▼ariation, 348, 349 
mistake in written, when rectified, 349, 350 

when not roctified, 357, 358 
when relieved against, 359, 360 
parol eyidence admissible to explain errors in, 348, 352 
not to bid at anotion Tslid, 166 

frandulent, respecting marriage, 157, 158, 159, 160, 161, 162 
to secure influence over other persons, 162, 163, 164 
among heirs to share equally, 166 
addition by parol to written, not admissible at law, 347 
or on behalf of pl^Mp*!^ in equity, 848 
when admissible as a defence in equity, 297, 298, 348, 
349 

ALLOWANCE. See Account. 

AMBIGUiry, 

of agreementi 343, 344 

patent, 365 ; latent, 365 

in what cases evidence admissible to explain, 365 
a ground of defence in equity, 293, 343, 344 
for refusal of costs, 387 
in wills, 382 

parol eyidence when admissible to explain, 382, 383 

AMBIGUOUS REOITAL, 
not notice, 192 

APPOINTMENT. See Powbb. 

fraud upon power of, when relieved against, 205, 206, 207) 

208, 209, 210 
when vitiated in ioto by fraud, and when in part, 210 
defective execution of power of, when relieved against, 368, 

370, 371, 372, 373, 374 
relief in case of illusory, 211 

ARBITRATOR. See Awabd. 

may not purchase claims of parties for reference, 113 
corruption or partiality of, 230 

ARRANGEMENT, ^fee Fabolt A&aANGXHBMT. 

ASSIGNEE OP BANKRUPT, 

may not purchase bankixipt*s estate, 112 
except leave be obtained, 112, n. 
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ASSIGNMENT 

of equitable iaterest in peraonal estate, notice of, to tniitee 

necessary to complete title, 96 
fraud in, 215, 216 
to a beggar not fraudulent, 215 
by debtors giving preference to creditors, when valid or not, 

154, 155, 223, 224, 225 
for benefit of creditors, when valid or not, 155, 22? 

ATTESTING WITNESS, 

whether affected with notice of contents of deed, 18d 

ATTORNEY. See Solioitoe aitd Cumrr. 

AUCTION, 

engagement by parties not to bid against each other at an, 

valid, 166 
employment of puffiors or underbidden at, 167, 168 
purchase at, by fiduciary vendor, voidable, 109 

• 

AWARD. See Abbttratob. 

jurisdiction over, 228, 229, 230 

fraud in, 3, 4, 228, 229, 230, 231 

mistake in, when reUevable, 377, 378 

circumstances excluding equity for relief against, 232 



BANKRUPT, 

estate of, may not be bought by assignee, 112 
nor by commissioner, 11 2 

BANKRUPT LAWS, 

fraud upon the, 219, 220 

what constitutes, 219, 220, 221, 222, 223, 224, 226, 

227 
what is not, 220, 221, 222 
giving one creditor preference over another is, 223, 224, 

225 
covenant or bond by a man to pay monies in contingency 

of bankruptcy is, in general, a, 226, 227 
settlement by a man on himself until bankruptcy, is a, 

226 
settlement by a third party on a man until bankrupt<7, is 

not a, 226 
assignment of property for benefit of creditors, not a, 227 

BIDDER, 

employment of, atjauction when allowable, 167, ^68 
employment of, at auction a fraud at law, 167 
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BONA FIDB PURCHASER See Pubchasib vob Value withoot 
NoncB. 
protected in equity, 249, 250, 251 

BOND 

marriage and place brokage, 162, 163, 164 

to marry given secretly, 166 

for giving consent to marriage, fraudulent, 158 

fraudulent upon an intended maniage, 158 

obtained by solicitors from their clients, 118 

reform of mistake in, 354, 355 , 356 

joint, when deemed joint and several, 354, 355 

BROEAGE BONDS, 

marriage and place, 162, 163, 164 

CANCELLATION, 

of deeds by fraud or mistake, 214 

CAUTION, 

mere want of, as distinguished firom gross negligenoe, 177, 178 
purchaser not bound to use excessive, 177 

CAVEAT EMPTOR, 

the rule of the common law, 17, 58 

obtains in equity, 20 
in case of purchase of real estate, 60, 61 
in case of purcha«e of goods, 61, 62, 63, 64 
does not apply where there is a distinct and positive misrepre- 
sentation, 39, 195 

CESTUI QUE TRUST, 

right of, to impeach purchase by trustee, 108, 109, 110, 281, 
282 
may be lost by acquiescence, 241 
or lapse of time, 246 
right of, to impeach purchase from trustee, 108, 109, 281, 
282 

CESTUI QUE VIE, 

death of, before date of contract, 359, 360 

CHANGE, 

of BolioitoTB not notice of change of interest, 192 

CHARITY, 

governor of, lease to, of the lands, invalid, 113 
within the rule as to purchasers without notice, 250 
landR, tenant of, also a trustee, 114 
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CHARTER, 

obtained by firaud, 28 B 

OHBAT, 

goodBy instmmentBy «fea, obtained by, as distinguiBhed from 
goods, instnimeiits, <ba, obtained by fraud, 8, 9 

CHILD, 

and parent, contracts, gifts, ^bc, between, when valid, 128, 129, 

130, 209 
defective execution of power supplied in favour of, 370 

CHOSES IN ACTION, 

assignee of, not assignable at law, cannot set up defence of 

puiohase for value without notice, 258, 259 
rule as to notice of assignment of, does not apply to equitable 

interests in land, 96 

CLAIM, 

concealment of, may amount to fraud, 84, 85 

CLERICAL ERROR, 

corrected by courts of law, 347 

CLIENT AND ATTORNEY. iSfee Solicitor and Cliknt. 

COLLUSION, 2, 144 

between a company and a creditor to enforce his debt agunst a 
particular shareholder, 216 

COMMENDATION, 

of property by vendor, allowable, 39, 40, 41, 42, 43, 44 

COMMISSIONERS 

of bankrupts may not buy bankrupt's estate, 112 

COMMITTEE 

of lunatic may not purchase or rent the lunatic's estate, 112, 
113 

COMPANIES, 

misrepresentation and concealment in prospectuses of, 65, 66 

vague representations in prospectuses of, 43, 44 

collusion between directors of, and a creditor to enforce his debt 

against a particular shareholder, 216 
parties induced by miprepresentation to take shares in, when not 

relieved from the shares, 272, 273 
fraud upon, by shareholder, 217 
notice to proper officers of, notice to, 201 
notice to directors of, not notice to, 201 
notice to shareholder of, not notice to, 201 
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CX)MPEN8ATI0N, 

defects, kc^ not admhtiiig o^ avoid C0Btniet» if midtt- 

doMd, 17, 23, 295 
oondiiaons nspecting, 297 

what matien do not admit of, 20, 21, 22, 23, 295, 296 
pnicbaser compelled to take defectiTe estate with, 294, 295 
Tendor's <x porehaaer's right to, for difference in qnaatitj, 24, 

296 
for improyements on an estate on setting aside a tiansactioD, 

279 
allowed in respect of fiJse repteseotation throagh mistake, 271 , 

272 

COMPOSITION DEEDS, 156 

secret arrangements by creditors, a fraad upon, 156, 157 
nnder «<Bankmptcj Act, 1861," 227 

in what oases a frand npon creditocs, 227 



COMPROMISES, 

vitiated by concealment, 79, 80 

of doul^ rights, not vitiated by mistake, 335, 336, 337 
may be vitiated by mistake of fact, 363, 364 
consideration for, 336 

CONCEALMENT. Su Misbsprbbintatiok, 52, 53, 54, 55 
a firand, if there be a duty to disclose, 53, 84 
as distinguished from silence, 55, 56, 57 
mnst be of a material £sct, 52, 53 
must be in reference to the transaction, 53 
immaterial, if fiu^ be known, 53 

a fraad, if there be artifices to nuslead, 55, 56, 59, 60, 82 
of tinth, afber discovery of misrepresentation, 24 
of patent faults, 58 
of latent fanlte, 58, 59, 60 
by vendor of ovmerahip of property, 45 
by pnrohaser of advantages, <bo., 54, 55 
by purchaser of his insolvency, 64 
by agent, binding on prindpU, 66 — 73 
in prospectuses of companies, 65 
in policies of marine assurance, 73, 74 

life assurance, 75, 76 

fire assurance, 76 
in guaiaatees, and contracts of suretyahip, 77, 78 
in oompromiaes, 79 

by parties in dealings with others toward whom tbej stand in s 
fiduciary position, 80, 103, 104 
trustee and cestui <fue tnui, 106 
solicitor and client, 115, 116 
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OONCEALMBNT— con^ue<{. 

principal and agent, 122, 123 

guardian and ward, 127 

parent and child, 128, 130 

partners, 131 

parties generally coming witliin the principle, 131, 132 
of claim by inenmbrancer, 84, 86 
in fraud of marriage, 158, 159, 160 
of title with design to mislead, 81, 82, 83 
contract procured by, not enforced in equity, 291 

CONDITION, 

imposed under mistake, 384 

CONFIRMATION, 

of impeachable transaction, when binding in equity, 235, 236 

concealment will vitiate, 236 

marriage brokage bonds incapable o^ 163 

CONSENT, ^ ^ ^- ^ -7^^o . 

necessary in contracts, 96, 97 _^^_ /^ ^^^ '^^^ ^-^ - ^-^^ ^^ 

what is neoessary to constitute, 97 
to marriage, fraud in withholding, 1 65 

CONSIDERATION. j%e Inadequacy of Oonsidxratiok. 
may be either good or valuable, 145 
what will constitute a valuable, 147, 148, 171, 172 
marriage a valuable, 147, 171 

. unless there be fraud, 147 
inadequacy of, not |>er m a ground for relief, 135, 136, 137 

or for refusing specific performance, 135, 297 

when a ground for relief^ 115, 136, 137 
false statement of, 139, 140 

may vitiate a deed, 139, 140 
not expressed, may be proved, 139, 140, 146 

CONSTRUCTIVE NOTICE. iSee Noticb. 
what is, 175, 176, 178 
as distinguished from actual notice, 175 
limits of doctrine of, 175, 176, 177, 189 
party not fixed with, of instruments or facts which may only 

by possibility afiect property, 191, 192, 193 
may be excluded by positive representation, ^, 37, 38, 193, 

194, 196, 196 
only operates in matters affecting title, 196 

CONTRACT. iSee Agbbkment. 

vitiated by absence of consent, 97 
induced by fraud voidable, not void, 7 
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OONTRAOT— cone»nue<{. 

of lunatic, idiot, &c., 97) 98 

of person in a state of mental imbecility, 98, 99 

of person in a state of intoxication, 100 

of infant, 100, 101 

of married woman, 101, 102 

by a party under dnress or impriBonment, 133, 134 

in a state of embarrassment, 138 
Titiated on the ground of nndne influence, 102, 128, 132, 140, 

141, 142 
with persons in a fiduciary relation, 102 
marriage brokase, not capable of confirmation, 163 

CONVEYANCE. See Fraudulent CoNVBYANCfM. 

▼endor defrauded remains ovmer in equity notwithstanding, 

subject to repayment of monies receiired, 7 
reformed in equity, 349, 360 

COPYHOLD, 

surrender of, supplied in equity, 368, 376 
purchaser need not take, instead of freehold, 20, 295 
nor need he take freehold instead of, 296 

CORPORATION, 

lease to member of, of corporate property set aside, 113 

COSTS, 

sale to solicitor in discharge of, 117 

solicitor may not take security for future, 118 

general rule in equity as to, 324, 326 

charges of fr^ud, if unsubstantiated, visited with, 325 

unsuccessful litigant as a general rule has to pay, 322, 326, 385, 

386 
in equity, do not always follow the event, 323 
unsuccessful litigant exempted from payment of, 323, 324, 325, 

386, 387 
solicitor made party to a suit for the purpose of having coti 
paid by him, 312, 326, 327 
costs must be prayed by tiie bill, 327 
party abetting a fraud made party, and ordered to pay, 312, 

327 

COUNSEL, 

rule in equity as to dealings between client and, 121 
notice to, is notice to client, 196, 198 

COURTS OF COMMON LAW 

have jurisdiction over fraud, 4, 6 
remedies in, often defective, 6, 6, 266, 267 
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COURTS OF COMPETENT JURISDICTION, 

aaajgtanoe of courts of equity to prevent fraud upon, 23i 

COVENANTS^ 

notice of lease Ib notice of, 181, 182 

in lease, deceptive statements respecting, 49, 66, 182 

COVERTURE, 

rights of married women in equity in respect of separate property 

notwithstanding, 101 
no excuse for participation in fraud, 102 

CREDITORa See Fbaupulbnt Conyeyanges. 

fraud upon, U4, 145, 146, 147, 148, 149, 150, 151, 162, 153, 

156, 157 
when on sale of chattels vendor remains in possession, 153, 

154 
assignment for henefit of, when valid or not, 155,227 
fraudulent devises in fraud of, 156 

favoured in equity in cases of defective execution of powers, 
. 370 

preference of particular, 164, 155, 223, 224, 226 
assignment to fictitious, a fraud on the bankrupt laws, 227 
trust deeds for, when fraudulent, 227 

CROWN, 

fraud upon the, 233, 234, 288 



DECEIT, 

action on the case for, 261 

when and against whom it will lie, 261, 262 

DECEPTIVE STATEMENT, 

is a fraud, 49, 50, 55, 56, 182 

DECREE, 

fraud in, remediable in equity, 3, 4, 232, 284, 286, 286 
purchasers under, take with notice of fraud apparent on face of, 

254 
of court of equity may be adjusted to meet the exigencies of a 
particular case, 6 

DEEDS, 

fraudulent suppression and destruction of, 213, 214 
fraudulently obtained without consideration, 136 
given in extreme intoxication, 100 
vendor need not state defects apparent on face of, 60 
cancellation of, 214 
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DEEDS— ^oneinued. 

omiiwian to aak for, or to retain, its effeote aa regards pikrity, 

93, 94, 95, 188 
notioe o^ as affeoting property, is notice of entire oontmii, 179, 

180 
notioe that party holds, is notioe of his inenmbranoe^ 173, 188 
attestiDg witness not affected with notice of contents o^ 189 
fraud in, proTeabla by parol eyidence, 321 

DEFECTS, 

patent and latent, what are, 58 

disclosore or conoealment of, by vendor, 58, 59, 60 

in execntion of power, when sapplied in equity, 368, 369, 370, 

371, 372, 373, 374 
in insknments, when supplied in equity, 375, 376, 377 
in estate, abatement of purchase monies in respect of, 23, 24, 
296 

DEPICIENOY, 

in quanti^ of estate, compensation for, 23, 24, 296 

DELAF. See Time 

in instituting a suit to impeach a transaction a bar to relief^ 241, 
242, 243, 244, 245, 246, 247, 248, 249 
especially in certain cases, 244, 245 
even as between trustee and cestui que trusty 246, 247 
acquiescence, as distingiushed fkom, 243 
representatives of a man bound by his, 249 
bill dismissed on ground of, dismissed without costs, 333, 
386 

DEPRECIAT0E7 

remarks, &c., by purchaser, their effect, 44 

DESTRUCTION 

of deeds, fraudulent, 213, 214 

DIRECTORS 

of public companies, misrepresentation by, 65, 66 

DISCLOSURE. See Concealment. 

of f&cts, defects, &c., by vendor, 52, 58, 59, 60 
of advantages, ^c., by purchaser, 54 

DISTRESS, 

rule of equity as to transactions entered into by a person in, 133, 
137, 138, 139 

DOLUS, 

according to the civUians, 31, n. 
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DRUNKARDS, 

aots and oontracts of, relieyable, where there is fraud, 100 
where relief refused to, 100 

DURESS, 

reUef in cases o^ 133, 134, 137, 138, 141, 143 

ELECTION, 

what is neoessary to constitute a valid, 384 
relief against, made under mistake, 384 

ENCOURAGEMENT, 

of party in error may amount to fraud, 55, 82, 83, 84, 85, 
333 

EQUITAJBLE ESTATE. See Equitable Interest. 

in land, purchaser of, acquires no priority, by notice to owner of 
l^gal estate, 96 

EQUITABLE INTEREST, 

in personal estate, purchaser of, acquires priority by giving 

notice to person in possession of fund, 96 
as between parties claiming a mere, he who is prior in time has a 
better equity, 257, 258 
defence of purchase for value without notice has no place, 

257, 258, 259 
the negligence of one may give the other a better equity, 

95 
the possession of the deeds may give a better equity, 95 

EQUITABLE TITLE, 

of purchaser without notice protected by the legal estate, 249, 

250, 251, 262, 253 
mere, postponed to prior equities, 257, 258, 259 
with possession of deeds and the ownership of the legal estate, 

priorities between, 93, 94 

EQUITIES, 

as between innocent parties defrauded, 91, 92, 93, 94, 95 
as between mere, purchase for value without notice has no place, 
257, 258, 259 

EQUIVOCAL 

terms of agreement a ground for refusing costs, 387 

ERROR. See Mistake. 

clerical, in agreement, corrected by courts of law, 347 

ESTATE TAIL, 

barred by fraud, remedy of remainderman, 304 
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EVIDENCE. See Pboot. 

rules o^ same in equity m at law, 316 
to prove fraud, 316, 317 

paioly where admiadble to prove oonsiderfttion in a deed, 139, 

140 

of variatiou in or addition to ftgreemeut adminible in 

defence to a suit for specifio performanoe, 297, 298, 

348 

admiaaible on application to rectify or rescind an instnunent 

on the ground of mutake, 347, 352 
when adminible to explain ambiguitj in an agreement, 

365 
when admissible to explain a wUl, 382, 383 
of one witness cannot prevail against a denial by the answer, 
321 

EXECUTION, 

defective, of power, when relieved against in equity, 370, 371, 
372, 373 

EXECUTOR See FiDuoiART Rblatiok. 

role in equity as to^ dealing in respect of the testator's estate, 

112 
may file a bill to have a tranflaction, fraudulent as against lus 
testator, set aside, 304 

EXPECTANCY, 

fraud in respect of sale of, 136, n. 166 

EXPENDITURE, 

in improvements, allowed to a purchaser in account, on rescind- 
ing a transaction, 278, 279 
purchaser when protected in equity against person encoursgmg, 

82, 83, 84, 85 
when a part- performance in equity, 88 

EXPENSES, 

allowed to party complaining, on transaction being set aside for 
fraud, 282 

FALSE REPRESENTATION. 8u Misrxpbxsentation. 

FAI^E STATEMENT 

of consideration, 139, 140 

FAMILY ARRANGEMENT, 

rule of equity as to validity of, 129, 130, 131, 209 
valid in equity notwithstanding mistake of parties, 364 
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FATHER, 

and son, rule in equity as to dealings between, 128, 1 29, ] 30 

FAULTS, 

sale with all, 59, GO 

FELONY, 

goods obtained by, as distinguished from goods obtained by 
fraud, 8 

FEME COVERT, 

may dispose of separate property, 101, 102 
bound by fraudulent representations, 102 
defective execution of power aided in favour of, 370 

FIDUCIARY RELATION, 

rule of equity as to dealings between parties standing in a position 
to eacli other of, 102, 103, 104, 105, 106, 107, 108, 112, 
113, 131, 132 
proof of fairness of transaction rests on party filling the position 

of, 104, 318 
limitation of general rule as to dealings between parties in a, 

105 
after termination of, parties may deal with each other, 105, 110, 

118, 119, 124 
rule of equity as to dealings between parties in a, may contiuue 
after cessation of, 106 
applies to third persons who make themselves parties to 

such dealings, 104, 128 
may apply, even though no definite relation subsist between 
the parties, 132 
on what terms a transaction between persons standing in a, is 
set aside, 281, 282 

FINE, 

obtained by fraud, relieved against, 286, 287 

FORFEITURE, 

fraud on the law of, 218, 219 

FORGED INSTRUMENT, 

purchaser under, yet protected by getting in legal estate, 251 
legal estate cannot pass under a, 9, 10, 252 

FRAUD. See Conoea.lment — Misbepbbsentation. 
what is, 1, 2 

moral, as distinguished from legal, 15 
concurrent jurisdiction of law and equity over, 4, 5 
always cognizable in equity, 3, 4 

except fraud in obtaining a will, 4 

D D 
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FRAUD— eon^nued. 

not paniBhable in equity as a crime, 3 
classification of forms of, 3 

as regarded by a ooort of equity, as distinguiBbed from, as re- 
garded by courts of law, 5 
equity may entertain jurisdiction over, notwithstanding remedy 

at law, 6, 7 
transaction tainted by, voidable only, not yoid, 7, 8 

not voidable, if right of others intervene, 8 
goods, instruments, <ira , obtained through a trick or cheat, u 
distinguished from goods, instruments, d^, obtained tfarougli, 
8, 9 
original vice continues to taint a transaction founded upon, 10 
no lapse of time will screen, 10 
must be clearly proved, 315 
oniM prohandi rests on party alleging, 315 
will be presumed, where the parties are on ui unequal fooiang, 
97, 318 
unless party upholding the transaction can prove the &tr- 
ness of it, 318, 319 
evidence of, 316, 317, 320, 321 
must be pleaded, 299, 300 

bill will lie for recovery of monies obtained by, 6, 7, 301, 302 
who may sue to set aside a transaction on the ground o£^ 303, 
304, 305, 306 
partieepa erimints, 306, 307, 308, 309, 310, 811 
who may be made defendants to a suit to set aside a transadaon 

on ground of, 311, 312, 313, 314 
transaction impeachable on the ground of, may become nmm- 
peachable by confirmation, 235, 236 
by acquiescence, 237, 238, 239, 240 
by lapse of time or delay in instituting a suit, 241, 242, 
243, 244, 245, 246, 247, 248 
of agent, principal bonnd by, 66, 67, 68 
of one member of a firm affects co-partner, 69, 284 
infancy or coverture no excuse for, 100, 101, 102 
by vendor, incumbrancer encouraging, d?a, postponed in equity, 

84, 85 
gross negligence may be treated aa equivalent to, 89, 93, 178 
mere suspicion of, does not affect a purchaser, 177, 191, 192 
of his own professional adviser, whether purchaser has implied 

notice of, 200 
how purchaser giiOty of, must account, if sale set aaddi 27S, 

279 
groundless imputation of, its effect on costs, 325 . 
a ground for setting aside a sale by the court, 286 
in cases of idiots, lunatics, &c., 97, 98, 99 
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FRAUD — continued, 

in cases of dnmkards, 100 

married women, 102 

infants, 100 

undue influence, 132, 133, 134, 140 

duress, 133, 134 

inadequacy of consideration, 135, 136 

suppression and destruction of deeds, 213, 214 

the prevention of acts to be done for the benefit of third 
persons, 211, 212, 213 

setting up an instrument obtained for one purpose for 
another purpose, 214 
by and upon companies, 216, 217 
upon the mortmain laws, 217 
in assignments, by assignees, ^c, 215 
in the law of forfeitore, 218 
upon the bankrupt laws, 219 — 228 
in awards, 228 — 232 
upon particular statutes, 228 
in judgments and decrees, 232, 233 
upon the crown, 233 
upon thcL legislature, 234 
upon oUier courts, 234 
upon powers, 205 — 211 
upon creditors, 144 — 167 
upon marriage articles, 167} 158 
upon the marital rights, 159 — 162 
in respect of bond to marry, 165 
in withholding consent to marriage, 165 
in respect of expectancies, 165, 166 
in respect of sales by auction, 166, 167 

Toluntary conveyances in, of subsequent purchasers, 168 — 172 
when persons purchase with notice of adverse title, 172 — 204 
in marriage and place brokage contracts, 162, 163, 164 
arising from peculiar fiduciary relations, 102 — 132 

between trustee and cestui que trtui, 106—114 

between solicitor and client, 114 — 122 

between principal and agent, 122 — 126 

between guardian and ward, 126 — 128 

between parent and child, 128 — 131 

between partners, 131 

between principal and surety, 131 

in other special cases, 104, 112, 113, 121, 131 

FRAUDULENT CONVEYANCES, 

relief of creditors against^ 144, 145 

what within statute of 13 Elizabeth, 145 

z> D 2 
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FRAUDULENT CONVEYANCES— co)i<mi4«d. 

when ODe indebted conveys to his wife and children, 1 47, 148, 

149, 150 
whether indebtment |>er se evidence of f rand, 150, 151 
when subsequent creditors let in, 151, 152 
must be of property applicable to discharge of debts, 153 
when made to defeat creditors, void, though for a valuable con- 
sideration, 145, 153 
when vendor of chattel property remains in possession after the 

sale, 153, 154 
assignments giving preference, when valid, 154, 155 
voluntary conveyance of real estate in regard to subsequent 
purchasers, 168 — 172 
governed by statute 27 Elizabeth, 168 
such conveyances good as between the parties, 170 
the statute does not extend to personal estate, 172 
between volunteers equity will not interfere, 172 
defeated by a sale, though the purchaser takes with notice, 169 

FRAUDULENT INTENT, 50 
what constitutes, 13 
in particular cases imputed, 14, 15 

not imputed if a man makes a representation which he honestly 
believes to be true 

FRAUDULENT PREFERENCE, 
what is, 223, 224 
what is necessary to constitute, 224, 225, 226 

GIFT, 

by client to solicitor is not valid, 120 
by principal to agent, 125 
by child to parent, 129 

mere trifling, may be valid, though a large one would be in- 
vaUd, 105 

GOVERNOR, 

of charity cannot buy or take a lease of charity land, 113 

GUARANTEE, 

avoided by non- disclosure or concealment of material facts, 77, 
78, 79 

GUARDIAN AND WARD, 

rule of equity as to dealings between, 126 

not limited to cases where the relation actually exists at 
the time, 126, 127 
after complete termination of relation of, parties may deal, 127 
cases coming within the rule of equity with respect to dealings 
between, 127, 128 
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BJSJR, 

of party defrauded may file a bill for relief, 303 
of Yolaotary settlor cannot defeat the settlement by a sale, 169 
agreement between expectant heirs to share equally is yalid, 
166 

HUSBAND, 

defective execution of a power by wife in favour of| not aided in 
equity, 370 

IDIOTS. iSeeLuwATio. 

IGNORANCE. See Mistake. 

wilful, tantamount to actual knowledge, 176 
of law, 330 

monies paid in, 334 
of fact, 338 

ILLEGAL 

purpose, coAoealed from vendor, does not avoid conveyance, 46 
purpose, party may avoid his deed by showing that it was 
executed for an, 320 

ILLUSORY APPOINTMENT, 211 

IMBECILITY, 

mental, relief in cases of, 97, 98, 99 

where there is duress, or undue influence, 136| 137, 138 • 

IMPRISONMENT, 

contract by party under, 133, 134 

IMPROVEMENTS, 

expenditure in, allowed to a purchaser on setting aside a trans* 

action, 278, 279 
refusal to execute promised, a defence in equity to bill for 

specific performance, 208 
by lessee on land of lessor not allowed, 85, 86 
purchaser who seek* to set aside a transaction on ground of 

fraud should pray for, 279 
false representation as to amount spent in, upon property may 

amount to a fraud, 45 

IMPROVIDENCE, 

of transaction, not a ground of relief, 137, 138 

INADEQUACY OF CONSIDERATION, 
not in general a ground for relief, 135 

or for refusing specific performance, 135, 297 
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INADEQUACY OF CONSIDERATION^ cotUtnuci. 
a ground of relief , if groesly inadequate, 136 

or if the parties are in a position of fidudaiy relation, 115, 

116, 137 
or if the one possesses an influence over the other, 137, 
138 
till recently a ground for setting aside the sale of a reTersion, 
136, n. 

INCAPACITY, 

to contract, renders a contract flraudulent, 97, 98, 99, 100 

INOUMBBANCEa 8ee Nones. 

Tcodor must disclose, if not apparent on the deeds, 60 
notice o^ to purchaser, before conveyance, binds, 255, 256 
right of purchaser to pay off, after oonyeyance, out of unpaid 

purchase monies, 256 
legal estate, when a protection agunst, 250, 256 
concealment of, by third party, 84, 85 
priority as between equitable, 95, 96, 258, 259, 260 

INFANT, 

general incapacity of, to contract, 100 
bound by firaudnlent representations, 100, 101, 314 
incumbrancer, firaudulent concealment by, reUeved against, 101, 
314 

INFLUENCE, 

undue, transactum set aside on ground of, 132, 134, 141, 142 

INJUNCTION, 

remedy by, in cases of fraud, 288, 289 

INQUIRY, 

purchaser fraudulently abstaining from, case of, 176 

purchaser negligently abstaining from, fixed with notice, 176, 

177 
mere suspicion not enough to put a man upon, 177, 191, 192 

INSANITY. See LuNATia * 

INSOLVENCY, 

concealment by purchaser of his, 64 
when assignee in, may purchase. 111, 112 

INSPECTION, 

of property by purchaser, ifcs effect on misdescription, 33, 34, 
35, 36, 53 

INSURANCE. See Policies or Insurakck. 
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INTENTION, 

fUne representation as to, not a gronnd for relief, 45, 46 
evidence of, admissible when there has been a mistake in tho 

expression of an agreement, 345, 347, 349 
of author of power, no relief, so as to defeat, 373 
of testator, when evidence admissible to explain, 382, 383 

INTEREST, 

of vendor in property, purchaser must disclose fActs increasing, 

55 
in property, conveying party mistaking, has no remedy, 362, 

363 
on monies advanced, allowed on setting aside a transaction, 277 
on improvements, allowed to purchaser on setting aside a trans- 

action, 283 
in respect of costs, charges and expenses, allowed to complaining 
• party on setting aside a transaction, 283 

INTOXICATION, 

of party to contract, its effect, 100 

JOINT CONTRACTS, 

when held in eqaity joint and several, 354, 355, 356 

JUDGMENTS, 

fraud in, 3, 4, 232, 233, 285 
how relieved against, 286 
registered, are notice only if search be made, 204 
purchasers when bound by notice of unregistered, 204 
mistake iD, 376 

JURISDICTION, 

of equity over fraud, not excluded by existence of remedy at 
law, 5, 6 

LACHES. See Dklay. 

LATENT 

defects, what are, 58, 69 

must be disclosed by vendor, 68, 60 
ambiguity in agreement, 365 

parol evidence admissible to explain, 365 

LAW, 

remedies at, in cases of fraud, 261, 262, 263, 264, 265 
jurisdiction of equity over fraud not excluded by existence of 
remedy at law, 5, 6 
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notioe of, whether notice of all its contents, 180, 181, 182 
covenants in, need not be mentioned on sale of, 181 
there must, however, be no misrepresentation, 181, 182 
misdescription respecting, when fatal, 20, 21, 22 
purchaser of, has what notice of lessee's title, 187 

LEASEHOLD, 

described as freehold, variance is material, 20, 21, 295 

LEAVE AND LICENCE, 
rule at law as to, 86, 87 

as distinguished from equitable doctrine of acquiescence, 86, 
87 

LEGACIES, 

fraud in the prevention of, 211, 212, 213, 287 

revocation of, under mistake, 883, 384 

false reason given for, when avoiding, 287, 288, 380, 381 

LEGAL ESTATE, 

how far a protection to purchaser, 249, 250, 251, 252, 255, 256 
not a protection where a purchaser has omitted to inquire for 

the title deeds, 188 
being outstanding, notice of, is notice of the trusts on which it 

is held, 185 

LEGISLATURE, 

fraud upon the, 234, 235 

LEiSSEE, 

has constructive notice of lessor^s title, 186 

LESSOR, 

notice of tenancy, not notice of title of, 184 

lessee or purchaser from lessee has notice of title of, 186 

LICENCE, 

to exercise a right over the land of another may be counter- 
manded at law by the owner of the soil, 87 

not so in equity, if there has been acquiescence or enoounge- 
ment to spend monies, 86, 87 

LIEN, 

notice of possession of deeds is notice of, 188 
vendor's tenancy, when not notice of, 184 

LIMITATIONS, STATUTE OF, 

equity acts upon analogy of, and follows as to legal demandiy 
242 
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LIMITATIONS, STATUTB OF—eontmued. 

effect ofy upon equitable demands and in casea of equitable titles, 

delay for less than time allowed hj, may bar light to relief in 

equity, 242, 244 
not a bar in cases of fraud, 247 

LUNATIC, 

how fkr incompetent to contract, 97, 98, 99 
committee of, may not purchase luDatic*s estate, 112 

MARITAL RIGHT8, 

of husband, fraud upon the, 159, 160, 161, 162 

settlement or conveyance of property during treaty of mar- 
riage without notice to the intended husband, 159, 160, 

161 
acquiescence by husband in, 162 

MARRIAGE. ^See Sjsttlemrnt. 

a sufficient consideration for a settlement, 147, 171 
settlement before, may be fraudulent and Toid, 147 
whether valid in favour of collaterals, 171, 172 
IB not a part performance of parol agreement, 89 
fraud in withholding consent to, 165 
mistake in settlement of, 353, 354 

MARRIAGE ARTICLES, 

fraud upon, 157, 158, 159 

MARRIAGE BROKAGE BONDS, 162, 163, 164 
incapable of confirmation, 163 

MARRIED WOMAN, 

how far incapable to sell or buy, 101, 102 
acting fraudidently is bound, 102 

MARRY, 

bound to, 165 

MEDICAL MAN, 

as to purchases by, and gifts to, from patient, 141 

MISAPPREHENSION, 

agreement entered into under, when not enforced, 343 

MISDESCRIPTION. See Miskeprbssntatiox. 
condition respecting, 39, 297 

destroys effect of what would otherwise be notice, 37, 38, 193, 
what so material as to ayoid a contract, 20, 21, 22, 23 
specific performance decreed notwithstanding, where compen- 
sation can be made, 294, 295 
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MISBEPKESENTATION. See Conokhjixnt. 

whAt oonstitotefi, 12, 13, 49, 50 

rnugt be of something material, 31 

muBt be relied on, 31, 33, 34, 35, 36, 37 

must be a proximate cause of a transaction, 32 

must be in respect of a fact, 39, 40, 41, 42, 43 

allegation of, may be met l^ proof of knowledge, 36, 37 

need not be in express terms, 48, 49, 60 

may be by acts or artifices to mislead, 50, 55, 56, 59 

must be made with the intent to deceive, 50, 51 

must be attended with damage, 51 

as to mere matter of opinion, 39, 40, 41, 42, 43 

as to Talue, 40, 41, 44, 297 

as distinguished from mere exaggeration, 43 

as to matter of opinion made by purchaser to vendor, 44 

as to cost, ^, of property, 45 

as to intention, 45, 46 

as to matter of law, 48, 332 

made innocently or by mistake, 15, 25 

not in general a ground for an action at law, 261 
in what cases it vitiates a contraot| 15 — 23 
in what cases it does not vitiate a contract, 17^ 18 
by party who ought to know the truth, 15, 26 
if made by party who was not under a duty to know the 
truth, must be disclosed by him, as soon as he discovers 
the truth, 24, 25 

destroys effect of what would otherwiM be notice, 37, 38, 193 

caveat emptor does not apply when there is a positive, 39 

in prospectuses of companies, 65, 71, 72, 73 

by agents, binding on principal, 66, 67, 68, 69, 70, 71, 72 

by infant binds him in equity, 100 

extent of application in equity of doctrine of law as to^ 81, 82, 87 

negligence may be tantamount to, 89 

action at law for damages lies for, 12, 261, 262, 272 
not so, howeyer, if made innocently, 261 

and in the absence of a duty to know the truth, 26 

rescission of contract at law on the ground of, 262, 263, 264 

rescission of contract or conveyance in equity on the ground c^ 
267, 268, 272 
unless compensation can be made, 271, 272 

no rescission of contract either at law or in equity, if party iriio 
made the, is a stranger to the contract, 265, 272, 273 

as a ground of defence to a bill for specific performance, 290, 
291, 292, 293, 297, 298 

specific performance notwithstanding, if compensation can be 
made, 294, 295, 290 

costs in cases of, 322, 323, 324, 325 
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MISTAKE, U'h.u^ '~.^t^ . ^^^-^ '^"^ 

wliat isy 329 
in matter of law, 329, 330, 331, 332, 333 

when a ground of relief in equity, 330, 331, 332, 333 
payment of monies under, 333, 334, 335 
not a ground for setting aside a compromise, 335, 336 
in matter of fact, 337, 338 
of law, and of fact, opinion of Sa^igny as to distinction between, 

337, 338 
as diBtinguished finom fraud, 338, 339 
as distinguished from negligence, 339, 340 
principles on which relief is granted against, 340, 366, 367 
must be material, 340 

may be of one party not known to the other, 332, 341, 342 
specific performance not enforced against party acting under, 

342,*343, 344 
of one party known to the other, 332, 344, 345 
caused by misrepresentation, 15, 48, 345 
not caused by misrepresentation, 345, 346 
consbting in expression of agreement, 345 
in some matter inducing the agreement^ 345, 346 
common to both parties to agreement^ 347 
in expression of agreement, 347 

no specific performance, except on terms, 348 
rectification of, 349, 350, 351, 352, 353, 354, 355, 

356 
cases in which there can be no rectification of, 357, 
358, 359 
in matters inducing the agreement, 859, 360, 361 

in what cases not a ground of relief, 361, 362, 363 
as to matters to which the agreement is to be applied, 364, 
365 
in marriage settlement, where the final instrument and prelimin- 
ary contract differ, 353, 354 
of fact, recovery of monies paid under, 346 

in compromises and family arrangements, 363, 364 
parol evidence admissible to prove, 344, 347, 348, 349, 352, 365 
terms imposed on setting aside a transaction on the ground of, 

366, 367, 368 
when money is spent on another's estate through mistake of title, 

82 
election under, 384 
in the execution of powers, when aided in equity, 368, 369, 

370, 371, 372, 373, 374 
when parties have omitted acts necessary to the validity of in« 

strnments, 375, 376 
when an instrument is drawn untechnically, 377 
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MISTAKE — cotUinwd, 
in jadgmentBy 376 
ctmoellation of deed by, 214 
in awards, 377, 378 
in wills, when rectified, 378, 379, 380, 381 

when parol evidenoe admissible to explain, 382, 383 
in legacies, 379, 380 
revocation of legacies under, 384 
condition imposed by will under, 384 
when a false reason is given for a legacy, 380, '381 
effect of, in costs, 385, 386, 387 

MONIES, 

bill to recover, obtained by fraud, 6, 301 

paid under mistake of fact when recoverable, 346 

of law whether recoverable, 333,. 334, 33£l 
arising from illegal contract, assertion of title to, 311 

" MORE OR LESS," 

quantity of land stated to be, 23, 24, 296 

MORTGAGEE, 

puisn^, may buy the mortgaged property from a prior, under 

his power of sale, 113 
may buy from mortgagor, 113 
legal, not enquiring for or giving up the title deeds, how affected 

in equity, 93, 94 
equitable, not enquiring for or giving up the title deeds, how 

affected in equity, 95 

MORTMAIN LAWS, 

fraud upon the, 217, 218 

NEGLIGENCE, 

may be tantamount to misrepresentation, 89 
principle of law as to, 89, 90, 91 

application of, as between two innocent parties who have 

been defrauded by a third, 91, 92 
application of, as between owner of legal estate and a party 

having an equitable claim, 93, 94, 95 
application of, as between parties having mere equitable 

ititerests in real estate, 95 
in what cases does not apply, 95 
distinction between gross and mere, 93, 94, J77> 178 

as understood in the Roman law, 93, n. 
as distinguished from mere want of caution, 177, 178 
gross, treated as notice, 178 

omission by incumbrancer to give notice of daim is, in case of 
personal estate, 96 
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NEGLIGENCE— eonh'Tmei. 

secus in case of equitable inteiests in real eBtate, 96 
omission to enquire for title deeds is gross, 94, 188 
not getting or giving up title deeds, when gross, 94, 95, 188 

NOTICR See Constbuctivb Noticb. 
doctrine of, 173, 174 

founded on fraud, 172, 173 
actual, 174 
oonstructive, 175 

gross negligence may be treated as, 177, 178 
mere want of caution not tantamount to, 177 
that property is incumbered, isc , is notice of incumbrances, <trc. , 

177, 179 
of deed is notice of contents, 179, 180 
of lease is notice of covenants, 180, 181, 182 
that a man is in possession of land is notice of all equities 

therein, 182, 183, 185 
of tenancy is notice of equities of tenant, 183, 184 
of past tenancy not notice of equities of tenant, 184 
of tenancy not notice of lessor's title, 184 
person held to have, of facts which he ought to have known, 

185, 186, 187, 188 
that title deeds are in possession of another is notice of his 

claim, 173, 188 
possession of deeds by solicitor of vendor is not, of interest of 

solicitor therein, 187, 188 
witness to deed not bound by, of contents of deed, 189 
party specially referred to another for information fixed with, 

189 
mere statement that information may be had at a particular 

place not, 189 
that property is charged is notice as to the nature of the chaige, 

190, 191 
doctrine as to, does not extend to instruments or circumstances 

which may only by possibility affect property, 191 
may be excluded by positive representation, 37, 38, 184, 193, 

194, 195 
misrepresentation may ayoid effect of what would be, 37, 38, 193, 

194, 195, 196 
registration of assurance is not, unless search be made, 202, 

203 
registration with, of unregistered assurance, 203 
of unregistered judgment, 204 
judgment not, unless search be made, 204 
purchaser with, judgments do not affect, 204 
immaterial as between judgment creditors, 204 
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NOTICK— cofUimied. 

to lolicitor or agent is notice to client or principal, 196, 197, 
198, 199 
notwiahfltanding that solicitor be committing a fraud npon 
client, 200 
to partner is notice to other partners, 201 
to director of company not notice to company, 201 
to shareholder of company not notice to company, 201 
to proper officer of company notice to company, 201 
shareholder of company not necessarily fixed with, of contents 

of memorandum of association of company, 201, 202 
doctrine of, applies although no solicitor be employed, 176 
giyes priority as between equitable incumbrancers in penonal 

estate, 96 
does not give priority as between equitable interests in land, 

96, 257» 258 
purchaser for yalue without, haying l^al estate, protected in 

equity, 249, 250, 253 
purchaser for value with, from purchaser without, protected, 252, 

253 
purchaser haying, cannot defeat it by getting in the legal estate, 

253 
of another having better right to call for legal estate is notice of 

all equities, 252 
purchaser with notice of facts which ought to have put him on 

enquiry cannot daim as a purchaser without, 253, 254 
before payment of purchase money, though it be secured, and 

conveyance executed, is sufficient, 255, 256 
before conveyance, but after payment of purchase monies, 256 
purchasers under a decree affected with, 254, 255 
purchase for value without^ available against a legal title, 256, 

257 

purchase for value without, no defence as between persons olaim« 
ing mere equities, 257, 258 

injunotiou notwithstanding defence of purchase for value with- 
out, 257 

defence of purchase for value without, cannot be admitted, 
unless it is pleaded, 302 

purchase for value with, not bound by a voluntaiy settlement, 
168, 169 

matters of which purchaser has, vendor need not state, 58 

OCCUPATION, 

notice of, notice of equities of occupier, 182, 183, 185 

cditer as respects a past occupation, 184 
rent dt;bited in account to a purchaser on rescinding purchase of 
real estate, 278 
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OFFER, 

for purchase by third perBon, false assertion of, by vendor, 42 

OFFICE BROKAGE BONDS, 164 

OMISSION, 

of parcels from conyeyanoe, purchaser relieved, 349 

OPINION, 

puffing statements amounting to mere expression of, allowable, 
39, 40, 41, 42 

PARENT AND CHILD, 

rule of equity as to dealings between, 128, 129, 130, 131 

PAROL EYIDENCK See Evidencb. 

admissible to prove fraud in a deed, 321 
not in general admissible to vary a written agreement, 347, 349 
admissible to prove an engagement or a representation amounting 
to an engagement, 289 

PART, 

unspecified, of estate, notice of charge as affecting, 180 

PARTICEPS CRIMINIS, 

cannot in general have relief, 306, 307, 308, 309 
may in particular cases have relief, 309, 310, 311, 320 

PARTIES, 

who may sue for relief on the ground of fraud, 303, 304, 305, 

306 
defendants to a suit for relief on the ground of fraud, 311, 812, 

313, 314 
third parties, who have abetted a fraud, may be made, 312, 313, 

314 

PARTNERS, 

stand to each other, in respect of dealings between them, in a 
fidudaiy relation, 131 

PARTNERSHIP, 

firm, how fax bound by fraud or misrepresentation of a partner, 

69, 314 
terms of rescission of, for fraud, 284 

PART-PERFORMANCE, 

doctrine of, founded on fraud, 87, 88 

what acts of, are or are not sufficient in equity, 88, 89 

PATENT, 

defects, vendor need not point out, 58 
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PATENT — e4mtinu€d. 

ambagnity^ eyidenoe not admisaible to explaiii, 365 

PAYMEINT, 

of monies, under mistake of fact, nlieyable, 346 

of law, whether or not rolieyable, 333, 
334, 335 
injunction to restrain the, 288 

PLACE BBOKAGE BONDS, 164 

PLEADING, 

frand, 299, 300, 301, 302 

oTidenoe not admissible to prove firand, unless fraud be alleged 

in the, 299 
purchase for value without notioe, 302, 303 
notice, 300 

POLICIES OF ASSURANCE, 

affirmation in, when warranties, 30 
concealment in, 73, 74, 75, 76 

POSTNUPTIAL SETTLEMENT, 

when valid or not, as against crediton, 147, 148, 171, 172 

POVERTY, 

of vendor, when a ground for setting aside a contract^ 137, 138 
not an excuse for Uichesy 248 

POWER^ 

fraud upon a, relieved against, 205, 210 

where appointment is made for benefit of appointor, 205, 206 
or for benefit of party, not an object of the power, 

207, 208 
or for a purpose foreign to the pmpoae of the power, 
209, 210 
where necessary consent to it has been obtained by mis- 
representation, 210 
when vitiating an appointment in iotOj and when in part 
only, 210, 211 
defective execution of a, when aided, 368, 369, 370 
in fikvour of whom, 370, 371 
as against whom, 374 
as against whom, not aided, 374 
only in oases when an intention to execute clearly appeals, 

371, 372 
not aided, if executed by deed, instead of by will, 373 

or if intention of author of power would be defeated, 
373 
of statutory powers not aided, 374, 375 
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PO WER — continued. 

aided in fftTonr of a volunteer, if there be fraud, 375 
by will, when aided, 372, 373 

not aided, if the defect be in the substance of the power, 
370 
non-execution of, as distinguished from defective execution of, 

not aided, unless there be fraud, 370, 375 
fraud in preventing the execution of, relieved against, 212, 375 

PKEFERENCE, 

to creditors, assignments giving, valid at law, 154, 155 
secret, when void in cases of assignment, 156, 157 
fraudulent, under the Bankrupt Laws, 223, 224, 225 

PREVENTION OF ACTS, 

for benefit of third parties, fraud in, relieved against, 211, 212, 
213 

PRINCIPAL AND AGENT. See Agbnt. 

rule of equity as to dealings between, 122, 123, 124 

rule of equity as to dealings between, is not limited to cases 

where the relation actually exists at the time, 124, 125 
after termination of relation of, parties may deal, 124, 125 
gifts between, 125, 126 

principal putting forth representations made to him by his agent, 
as his own, bound in equity, 25 
not liable however in action for deceit, 26, 262 
form of decree, when agent has secretly bought from or sold to 
principal, 281, 282 

PRIORITIES, 

as between innocent parties, defrauded by a third, 92, 93, 94, 

95 
as between equitable incumbrancers of personal estate, 96 
as between equitable incumbrancers of real estate, 96 
as between parties having mere equities, 258, 259, 260 
as between voluntary grantees, 145, 170 

PRISON, 

contract entered into with party in, valid, 134 

PROBATE, 

obtained by fraud, relief against, 287 

PROFIT, 

trustee, agent, <bc., purchasing and making, must account, 107> 
122, 281, 282 

PROOF, 

of fraud, must be dear and conclasive, 315 
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PROOF— conh'nued 

what is Bofficienty 317 
rests in general on paitj alleging fraud, 315 
burthen of, that transaction is free from fraud, zests on defen- 
dant in what cases, 104, 108, 115, 116, 122, 318, 319 
burthen of, where deeds have been cancelled, 214 
what is, of fairness of transaction, 319, 320 

PUBLIC COMPANIES. 8u Company. 

PUFFING, 

statements by vendor, their effect, 40, 41, 44 
on sales by auction, 167, 168 

PURCHASE MONIB^ 

notice of adverse right before payment of, sufficient, 255, 256 
payment of, not part performance, 89 

procured by fraud, relieved against, 262 
purchaser allowed to follow, 284 

PURCHASER FOR VALUE WITHOUT NOTICR See Noticb. 
having legal estate, protected in equity, 249, 250 
may get in outstanding legal estate, 250, 251 

oven when his equitable title depends on a forged instra- 

ment, 251, 252 
unless from a trustee, 250, 251 
protected where he has the beet right to call for the legal estate, 

256 
of a mere equity, not entitled to priority, 257, 258 
may defend himself by plea, 302 
by answer, 303 
by demurrer, 303 

QUALIFYING EXPRESSIONS, 

in statement of quantity, 23, 24, 296 

QUANTITY, 

deficiency in, compensated, 24, 296 
misdescription in, not capable of oompensation, 21 

RACK-RENT, 

misdescribed as ground rent, 21 

RECEIVER, 

may not purchase for his own benefit, 113 

RECITAL, 

of instrument amounts to notice, 179 

ambiguous' not notice, 192 ^ . , •/ 5" w, ^ *- *• 
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REOONVEYANOB, 

of real estate, decreed in cases of fraud and mistake, 277, 367 
not decreed, if transaction is not voidable but void, 278 
on what terms decreed, 278, 279, 280 

against trustee, agent, <&o., who has purchased or sold im- 
properly, 281, 282 
no, in general, until account be taken, 283, 284 
costs of, &c., allowed to plaintiff, 282 

RECX)RD, 

fraud in, provable by parol evidence, 321 

RECTIFICATION, 

of mistake in written instruments, 349, 350, 351, 352, 353, 354, 

355, 356 
cases in which there cannot be, 353, 857, 358, 359 
not given, unless mistake be clearly proved, 350 
parol evidence of mistake admissible on application for, 352 
in particular cases decreed, though mistake is only implied, 354, 

355 
of voluntary deed not ordered, unless by consent of parties, 

359 
ordered only upon bill, not upon motion or petition, 359 
if there be fraud, there can be no, 285 

REGISTER, 

is notice only if searched, 204 

removal of name of party induced to take shares in a company 

by fraud from the, 284 
removal of name inserted by misrepresentation on, of a company, 

284, 285 

REGISTRATION, 

with notice of unregistered assurance, 203 
not notice unless search be made, 202, 204 
of assurance in Ireland binds the title, 202 
of judgments, 204 
in county register, 203, 204 

REGISTRY ACTS, 

fraud upon the, relieved against, 228 

REIiEASE, 

when binding in equity, 236 

REMEDIES, 

for fraud, at law, 261, 262, 263, 264, 265 
in equity, 267 

rescission, 276 — 286 
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REMEDIES — continued, 

for fraud, in equity dedaring a party trustee, 286, 287 

iujunctiou, 288, 289 

specific performance, how affected by fraud, 
290, 291 

RENEW A I4, 

of lease by trustee enares for benefit of cestui que irtaty 10*1 f n. 

RENTS AND PROFITS, 

paiiy in possession must account for, on a purchase being set 

aside, 278, 279, 280 
trustee, 4kc., purchasing must account for, 282 

REPAIRS. See Improybmsnts. 

REPETITION, 

in dvil law of money paid under mistake of law, 335 

REPRESENTATION. Su MiSREPRSHBNTATroN. 

made recklessly, is fraud at law, if it be untrue, 13 
honestly believed to be true, is not a fraud, although it be un- 
true, 15, 261 
unless there be a duty to know the truth, 1 5, 26 
what are reasonable grounds for believing in the truth of as ^^» 

26 
duty of party who has innocently made a false, to discloee the 

truth, on discovering the falsehood, 24 
as distinguished from a warranty, 27, 28 
doctrine of notice does not apply, if there be a distinct, 37, 38, 

193, 194 
party entitled to rely on a distinct, 37, 38, 193 
' as to matter of opinion, 39, 40 
as to value, not to be relied on, 41, 42 
vague, goes for nothing, 40, 41, 42, 43, 44, 45 
amounting to engagement, 47, 212, 213 
as to intention, 45 

as distinguished from representation, amounting to engage- 
ment, 47, 212, 213 
by parties having a duty to perform, 66, 313 
person making a false, if not a party to the transaction, as far 
as possible compelled to make it good, 267, 274, 275 

REPRESENTATIVES, 

of party defrauded may file a bill for relief, 304 
relief may be had against, of defrauding party, after hia death, 
311, 312 

RESALE, 

of property purchased by trustee, &c., 281 
ordered on what terms, 281, 282 
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RESCISSION, 

of deedBy instruments, dra., for fraud, at law, 262, 263, 265, 266 

in equity, 267» ^t seq, 
principle on which, is had, 263, 267, 268, 269 
of sale of goods and chattels at law for fraud, 262, 263, 264 
cannot be had, if there has been acquiescence, 263 

or if rights of others have intervened, 8, 263, 264, 268 
or if the parties cannot be restored to their original position, 
7, 8, 263, 268, 269, 270, 271 * 
cannot in general be had, unless the transaction can be rescinded 

in totoy 11, 269, 270, 271* 
cannot be had, if the defirauding party is not party to the trans- 
action, 266, 272, 273 
on what terms deooreed, 276, 277, 278, 279, 280, 283 

where trustee, 4ko., has bought or sold secretly, 281, 282 
where a man has been induced to take shares in a company, 

284 
where a man has been incfuced to enter into a partnership, 
284 
bill for, dismissed without prejudice to action, 285 
of transaction on the ground of mistake, 341, 359, 360, 361, 366 
principle on which is had, 366 
terms on which granted, 366, 367, 368 

KESERYED BIDDING, 167, 168 

RESTORATION, 

by purchaser, of altered premises, compelled, 279 

RESTRAINING STATUTES, 
fraud upon the, 228 

RESTS, 

directed in case of fraud, 280 

RETENTION 

of deeds by vendor, its effect, 93, 94, 95, 188 

RETICENCE. Se^ Silence. 

REVENUE LAWS, 

fraud upon the, 228 

REVERSION, 

purchaser contracting for, must inform vendor of death of tenant 

for life, 55 
misstatement on sale of, what not matter for compensation, 23 
inadequacy of consideration in sale of, not a ground for setting 

aside sale, 136,n 
purchaser need not take, instead of estate in possession, 296 
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REVOCATION, 

of will under mifltake, 384 

of l6gM;y by mistake, 383, 384 

SALE 

by court, set amde for fraud, 4, 266, 286 

of goods and chattela reacinded at law for frand, 262, 263, 264, 266 

by auction, fraud in respect of, 166, 167, 168 

of chattela sold under a warranty, reBdmion of, 265, 266 

SETTLEMENT, 

notice of, is notice of articles, 179 

voluntary, is fraudulent as against purchasers, 168, 169, 17 1 
^y. ^^;^. who may set aside, 169, 170 
^^ **^**il,:«>/^QP marriage may yet be fraudulent, 147 
^'^.Z- '^^th ^ '' ^ defraud creditors, 144, 145, 146 
'^ Jf*"*^t*^ ' revocable is fraudulent, 155 

^fr- postnuptial, when valid or not, 147, 148, 171 

antenuptial, voluntary as to collaterals, 14$, 171 
unless in special cases, 148, 149, 171, 172 
underhand agreement to defeat, avoided in equity, 158 
secret, of wife in fraud of marital rights, 169, 160^ 
mistake in, when remedied, 353, 354 

SHABEHOLDER. Su Shares. 

in a company, induced by misrepresentation to take shares, upon 

what terms reUeyed, 284 
removal of name of, firom register, 284, 285 
assignment by, of his shares to a pauper, whether fraudulent or 

not, 215, 217 
when creditor of company may sue out execution against a 

particular, 216 

SBABES, 

purchaser of, in a company, upon misrepresentation by the com- 
pany, relieved from the, 273, 284 
not relieved from the, if he was induced to take them by 
the fraud of a third party, 272 
or of a shareholder, 273 
nor relieved from the, if he was induced to take them from 
a shareholder upon misrepresentations by the company, 
273 
issued fraudulently, right of purchaser of, to prove on wxndii^ 
up, 217 

8ILEN0E. S^ OONOBALMSNT 

mere, not a fraud, 54, 57 

a fraud, if there be a duty to speak, 57, 58, 82, 83, 84, 85 

a fraud, if there be artifices to mislead, 57, 58, 85 
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SOLICITOR AND CLIENT. See Costs. 

role of equity as to dealingB betweeu, 114, 116, 116) 117 
statement of untrue consideration in a deed between, fatal, 118 
rule of equity as to dealings between, is not limited to oases 

where solicitor is actually employed at the time, 118 
after termination of relation of, parties may deal with each other, 

118, 119 
cases in which the rule of equity as to dealings between, does 

not apply, 119, 120 
gifts from client to solicitor invalid, 120, 121 
what parties come within the rule as to dealings between, 121, 

122 
notice to solicitor, notice to client, 196, 197, 198, 199 

notwithstanding solicitor may be committing a fraud, 200 
form of decree when solicitor has secretly bought from dient, 

281 

SPECIFIC PERFORMANCE, 

principle of the court in respect of, 290, 291 

misrepresentation a bar to, 291, 292 

conduct of party seeking, must be fair and dear, 291, 298 

misdescription a bar to, 292, 293, 295, 296 

unless compensation can be made, 294, 295 

false representation as to value, a ground for refnsiog, 297 

inadequacy of consideration not a ground for refusing, 297 

of lease not enforced, containing unusual covenants, which de- 
fendant had no reasonable grounds of knowing, 182, 293, 294 

mistake of defendant a bar to, 342, 348, 344, 348 

parol evidence of misrepresentation or mistake admissible as an 
answer to a bill for, 297, 298, 344, 348, 349 

with parol variation introduced by the defendant, 297, 298, 348 

parol variation on part of plaintiff, not admissible in suit for, 
348, 349 

by purchaser against vendor, who has innocently made a mistake 
in description, not euforced except on terms, 298 

costs in suits for, 322, 324, 386, 387 

SPOLIATION OF DEEDS, 
fraud by, 213, 214 

STATUTES, 

fr^ud upon, relieved against, 228 

of Mortmain, fraud upon, 217 

of Limitations, 242 

13th Elizabeth, as to creditors, 145 

27th Elizabeth, as to purchasers, 168 

STATUTORY POWERS, 

no relief against defective execution o^ 372, 373, 374 
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STRANGER, 

agreemfint brought about by, with a firandulent object, yet valid 

between parties, 11, 12, 272, 273 
liable for miarepreaentation, 12, 13, 272, 273 

SUB-LESSEE, 

has notice of title, of immediate and original lessor, 1 86 
cannot rely on representations of his lessor, also a sub-lesaee as 
to covenants in lease, 196 

SUPPRESSION OF DEEDS, 
frand by, 213, 214 

SURETYSHIP, 

what concealment vitiates contract of, 77, 78 

SURRENDER, 

of copyhold supplied in eqoity, 368, 376, 377 

SUSPICION, 

mere, of fraud, is not notice, 177, 192 

circumstances o^ do not warrant condasion of fraud, 316 

TACKING, 

foundation of doctrine of, 260, 261 
confined to bond fide purchaser, 260 
what is, 260 

TENANCY, 

notice of, is notice of tenant's interests, 183, 184 

but not of lessor's title, 1 84 
past, notice of, not notice of tenant's interests, 184, 185 
of vendor, notice of, is no notice of lien, when, 184 

TENANT, 

what acts by, are part performauce, 88 

TENANT FOR LIFE, 

may purchase from trustees of settlement, 113, 114 

with power to sell or lease, may sell or lease to himself, 114 

concealment of death or dangerous illness of, by purchaseir of 

reversion, 66 
death of, uDknown to both parties at time of contract, oontiaci 

vitiated by, 360 

TENANT IN TAIL, 

induced by fraud to bar the entail, remedy of remainderman, 304 

TERM OF YEARS, 

instead of fee, purchaser need not accept, 20, 21, 296 
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TERMS, 

on which a transaction is rescinded for fraud, 276, 277, 278, 

279, 280 
of rescission of partnership transactions for frand, 284 
of rescission of contract for purchase of shares, 284 
on setting a<dde a transaction for mistake, 367> 368 

TIMR See Delat. 

lapse of, a bar to relief, 241, 242, 243 

begins, in cases of fraud and mistake, to run firom the discovery, 

247, 248, 366 
does not ran where there is undue influence, 248 
lapse of, as affecting remainderman, 249 
lapse of, effect of, as between trustee and cestui gfue trusty 246, 

247 
what lapse of, sufficient to bar relief in equity, 243, 244 

TRICK 8u Cheat. 

TRUSTEE, 

and cestui que trusty rule of equity as to dealings between, 106, 

107, 108, 109 
concealment in dealings between, 108, 109 
what parties within the rule, 112, 113 
what parties not within the rule. 111, 113, 

114 
dealings between, after termination of rela- 
tion, 110 
may not derive any profit in the execution of his trust, 107, 

281, 282 
Eelling property of his own secretly to the cestui que trust, 281 
buying property secretly from cestui que trusty 281, 282 
acquiescence by cestui que trust in dealings with, when binding, 

241 
legal estate got in from, when available, 250, 251 



UNDER-LEASE. See Suf-lessbe. 

instead of lease, purchaser need not accept, 295 

UNDUE INFLUENCE, 

rule of equity as to, 97, 103, 132, 133 
what is, 133, 134, 135 

in what cases relief has been given against, 141, 142, 143 
bonds given as a reward for, to be exercised over testators, 164 
in the promotion of marriage, bonds given for, 162, 163, 164 
in preventing an act for the benefit of third parties being done, 
211, 212 

r r 
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VALUB, 

lop r p i o ntotiop m to, not to be reliad on, 40, 41, 42, 43 

fihlae reproflentationi as to, may however amount to a fraud, 41, 

44,46 
vendor may put npon purchaser the reeponsLbility of teUing him 

the, 44, 45 

VOLUNTARY CONVEYANCE. See Frauduubnt Oohvktancb. 
of real estate, void as against sabeeqnent pnrdhaser, 168, 169, 

170, 171 
contract to sell with notioe of, enforced by parchsBer, 169 
maker of, may defeat it by a sale, 169 
heir or deyisee of settlor of, may not defeat it by a sale, 169 
of chattels not defeasible by a sale, 172 
void as against creditors, 147, 148 
as distinguished from settlement for value, 147, 148, 171, 172 

WABD. See Guardian and Ward. 

WARRANTY, 

what is a, 27, 28, 29, 30 

as distingnished from representation, 27, 28 

does not cover patent defects, 68 

of title on sale of goods, 61, 62 

rescission of sale of chattels sold under a, 265, 266 

WILL, 

fraud in obtaining, not cognisable in equity, 4, 287 
what is undue influence in obtaining, 133, 134 
revocation of, by mistake, 383, 384 
mistake in^ when corrected in equity, 378, 379, 380, 381 

parol evidence admissible to explain, 382, 383 
execution of power by, instead of by deed, 372 

by deed, instead of by, 373 
WITNESS. See Attbbtino WiTHMa 

testimony of one, will not prevail against a denial by answer, 
321 
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An Elemiktabt Vibw of thb Pbooeedings in an Aohon at Law. By John 
WiLUAH SuiTH, Esq., late of the Inner Temple, Barrister-at-Law ; Author of 
« Leading Cases," "A Compendium of Mercantile Law," &c Ninth Edition. 
By Samubl PBBNnaB, Esq., Barrister-at-Law. 1866. 

Ninth JBdUUm, l2mo. Price 12». cloth. 



SMITH'S LEADING CASES. 

Smtth's SELBonoK OF Leading Cases in VABions Bbanohes of the Law, with 
Notes. By James Shaw Willbs, Esq., of the Inner Temple, now one of the Judges 
•f Her Majesty's Court of Common Pleas ; and Henbt Sinoeb Ebatino, Esq., of 
the Inner Temple, one of the Judges of H. M. Court of Common Pleas. Sixth Edition. 
By F. P. Maude and T. E. Chutt, Esqrs., Barristers-at-Law. 1867! 

Sixth Edition. In Two VoU. Royal 8w. Price Zl 10#. cloih. 



SMITH'S LAW OF LANDLORD AND TENANT. 

The Law of Landlord and Tenant, in a Course of Lectures delivered in the 
Law Institution. By John William Smith, Esq., late of the Inner Temple, 
Barrister-at-Law ; Author of " A Selection of Leading Cases," &o. With Notes and 
Additions, by Fbbdebick Philip Mattdb, Esq., of the Inner Temple, Barrister-at- 
^^- 1866. 

Second Edition. In One VoL 8vo. Price 16#. doth. 



SMITH'S MERCANTILE LAW. 

A Compendium of Mercantile Law. By John William Smith, Esq., of the 
Inner Temple, Banister-at-Law. Seventh Edition, by G. M. Dowdbbwell, Esq., of the 
Inner Temple, Barrister-at-Law. 1866. 

Seventh EdUion. Eayal Svo. Price IL 168. 



SMITH'S (JOHN WM.) LAW OF CONTRACTS. 

By J. G. Malcolm, of the Inner Temple, Esq., Barrister-at-Law. 1865. 
Fourth Edition. In One Vol. Demy Svo. Price 16*. doth. 
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SHELFORD'S(L.) LAW AND PRACTICE OF BANKRUPTCY. 

The Law or Bankruftcy akd Iksolyimot, oompriaDg the Statutes now in foree 
on those nibject*, methodically arranged, with the Reported Caaee thereon to the 
preeent time : with an Appendix, containing the Genenil Orders and Formi and the 
Fractice in Bankruptcy. By Lbona&d Shkltord, Esq., of the Middle Temple, 
Barriater-at-Law. 1802. 

Third Edition. In One Vol Sojfal 12mo. Price 21 cbA. 



RAM'S TREATISE ON FACTS. 

A TRB4TI8B OH Faois, as Bubjeots of Liqoixy by a Jury. By Jjjos 'Bum, M.A, 
Barriatexvat-Law. IStfL 

'* Wo can only add that Ifr. Bam baa written a very readable and amnwing book, and one eaknr 
lated to be of OM to beginnere in iKwrSolieitanf Jvimal^ July, 1861. 

8m. iVi0e lOt. 6c{. ieonk 



WESTLAKE'S CONFLICT OF LAWS. 

A Trsatibi OF Pbitatb Ihtbbnatiohal Law, ob tb» CJovfuot of Law^ 
with Principal Referenoe to its Practioe in the English and other Cognate Sjstems 
of Jurisprudeoce. By John Wbstlajli; of Lincoln's Inn, Esq., Bariisterat-Law, 
and Fellow of Trinity Collego, Cambridge. 1858. 



<( 



' ▲ work that will be a permanent addition to legal literature. It ie not a mere compnaiiaB, 
but an original treatise, which the student will read with profit, and the practitloiier conmilt vith 
adTiintage?'— Zaw TinM, May 28, 1869. 

InOneVoL 8vo. iVfcel2«.<M. 



DE BODMERIA 

Secundum jus per se necnon secundum jus Qermanicum, Hanseaiicnm, Boroan* 
cum, Danicum, Norvegicum, Suecicum, BataTlcum, Anglicum, Rusaicum, Gallicum, 
Italicum, Hispanicum, . Lusitanicum, Braailicum, Romanumque ecripait Caboldb 
Hbrmamnus Hbnricus Fbahok, Doctor Juris utriusque. 

8po. Priot 7«. 6d wteL 



TUDOR'S LEADING CASES ON MERCANTILE AND 

MARITIME LAW. 

A Selection of fjEADiNO Cases on Hbbgantilb and Mabitdib Law, with Kotei. 
By Owen Da vies Tudob, Esq., Barrister«t-Law. {In ikeprm) 

Second Edition. In One Vol Rojfd 8«a 



LEWIN'S LAW OF TRUSTS AND TRUSTEES 

A Pbactical Trbatibb on the Law or Tbusis and Tbubtebs. By Thonai 

Lbwin, Esq., of Lincoln's Inn, Barri£ter-«t-Law. 18^. 

Fifth JBdiiion. Mojfanvo. Price 11 1^ 
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STEPHEN'S PRINCIPLES OF PLEADING IN CIVIL 
ACTIONS. 

A Trbatisb on thb Pbihciflbb or Pleading ik Civil Actions ; comprising a 
Sammary Account of the whole Proceedings in a Suit at Law. Being the Sixth 
Edition of Mr.'SBBJBANT Stbphbn's work under that title, with alterations adapting 
it to the present system. By Jambs Stefhbn and Fbanois F. Pindeb, Barristers-at- 
Law. 1866. 

Seventh Edition, Svo, Price 16«. cloth. 



STONE'S PETTY SESSIONS' PRACTICE. 

Stonb^s Practioe ot Petty Sbbsion&, with the Statutes, a List of Summary Con- 
Ttctions, and an Appendix of Forms. Seventh Edition. With a Supplement 
containing the Statutes and Dedsions to 1863. By Thomas Bell and Lbwq W. 
Cave, Esqrs., Barristers-at-Law. 1863. 

Seventh Edition. 12mo. Price 18«. doth. 

BROWN'S RAILWAY AND CANAL TRAFFIC ACT, 1854. 

A Trbatisb on the Railway and Canal Tbaffio Act, 1854 ; and on the Law 
of Carriers as affected thereby : with an Appendix, containing copious Reports of the 
principal Cases decided under the Act By Georqe BaowN, Secretary to the South 
Durham and Lancashire Railway. 1859. 

12ffu>. Price Be. doth. 

CHALMERS' OPINIONS OF EMINENT LAWYERS. 

Opinions of Eminent Lawyebs on various points of English Jurisprudence, 
chiefly concerning the Colonies, Fisheries, and Commerce of Great Britain ; collected 
and digested from the Originals in the Board of Trade and other Depositories. By 
Qbobgb Chalmebs, Esq., FJR.Q., S.A. 

In One Vol Royal 8vo. Price IL 5b. doth. 



BAKER'S LAWS OF PUBLIC HEALTH. 

The Laws relating to Public Health — Sanitaky, Medical, Protective, — 
including the LegLBlation to the end of the last Session of Parliament connected 
with Adulteration of Food, Alkali Works, Apothecaries, Arsenic, Bakehouses, Baths 
and Washhouses, Bread, Burials, Chemists, Cbinmey Sweepers, Diseases Prevention, 
Factories, Gunpowder, Local Oovemment, Lodging Houses, Lunatics, Meat, Medical 
Registration, &&, Metropolis Management, Miners, Nuisances, Petroleum, Poison, 
Becreation Grounds, Quarantine, Smoke, Vaccination, Water, &c.; with Notes, 
Forms, and Practical Instructions. By T. Baker, Esq., of the Inner Temple, 
Barrister-at-Law, Author of " The Law relating to Burials," &c. 1865. 

12mo. Price IBs, doth. 



BAKER'S LAW OF BURIALS. 

The Laws relatinq to Burials ; with Notes, Forms, and Practical Instructions. 
By Thomas Baker, Esq., of the Inner Temple, Barrister-at-Law (of the Burial Acts 
Office). Third Edition, including the Statutes of the Present Session, and the 
Scotch and Irish Acts. 1868. 

"This is a most usoftil digest of the laws passed during the last fire years roIatiTe to biuials."— 
Seeord. 



Third Edition. 



l2mo. Price 7s. dd. doth. 
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BAKER'S BURIAL FORMS. 

The undermentioned FormB for Books of Aocount, Registers, Table of Fees, and 

Begolstions, kc, for the use of Burial Boaids, Managers of Cemeteriei^ Clergymen, 

&&• drawn up by Thomas Bakxb, Esq., of the Burial Acts Office, Author of the 

'* Laws relating to Buxials." 

No. 1. Order Book. For Intermento* indndiog reoeipto for money paid, end aatboiity to fh» 
Sexton, at 7t. 9d. per bondrod. (Prloe of Undini; the aoove in half roen will be it.) 

No. 2. Interment Book, or Boffister of Oravea. Senring as an Index to the aUnation of eaek 
Orare, at 8c. per quira. (Piioe of binding the abore in rough calf; lOt. 6d.) 

No. 8. Orant Book. For poiohaaed Gravea and Vaulta, with raoord of each, at Sa per doien. 
(Piioe of binding the aboTe in roogh eal^ ISa) 

Na 4. Beoeipt Book. For all payments except Burials, at 5a per hundred. (Price of Undlng 
the above in lulf roan, U.) 

No. 5. Gaah Book. GonTeniently headed and ruled, at Sa per quire. (Prioeof binding the abore 
in rough calf, 18«. M.) 

No. 8. Monthly Sheet. (Headed and ruled to check Gash Aooount, at 7a per quire.) 

No. 7. Begister of Burials, at Oa per quire. (Price of binding the above in rough oalt 18a} 

No. 8. Certificate Book. Of Bxtracts ttom Begister, at Oa per hundred. (Price of binding the 
above in rough call; 8a) 

No. 0. Index, at 5a per qnira. (Price of binding the above in rough calf, 7a 6d.) 

Regulations, suggested for care and oonduct of Cemeteriei, including Table of Feea^ Plan, Ac., 
at la 6d. per doaen. 

A Sfpeeimm Sd of ike a6ove Forsit, eomtaiiiimgatmgUtkdd ofeadk, can be fonoatM 

Poti I^te, <m reedpi rfttampi, or a Po§t Q/See Order for 2m, 



DR. BATEMAN'S GENERAL HIGHWAY ACTS. 

Thb Qbkbral Hiohwat Acts, with Notes snd sn Index ; also. Practical Forms, in 
addition to those included in the Schedule, Statutes, and parts of Statutes referred 
to in tiie General Act, or bearing upon the Law of Highways ; Alphabetical Litts of 
persons and property liable to be rated, Table of Caloalations for regulating Team 
Work, Qenend Rules for Repairing Roads issued by the Parliamentary (S»mmis- 
sioners, with Plates, &c. Second Edition. By W. K. Wklbbt, Esq., Barristeret- 
Lawy Recorder of Chester. With a Supplement containing the Highway Act of 1864, 
Ac By C. Mavlxt Smith, Esq., of the Inner Temple, Burister-at-Law. 1865. 

Stccmd Editum. 12sio. Price lOs. 6dL tictk. 



DAX'S COSTS. 

A Book of Cosib nr the Gourib of Qubbb's Bbhoh, Coimoir Plbab, abd 
ExoHBQUBB, the Grown and Queen's Remembrancers, Offices in Bankruptcy, and the 
C^urt for Relief of Insolvent Debtors, Conveyancing, and Miscellsneous Hattersi in 
conformity with the general Scale of CHiai^es allowed on Taxation, and with the 
Common Law Procedure Acts, 1852 and 1854, and Bills of Exchange Act» 1855. 
^y Richard G. Daz, Esq., of the Middle Temple, Barrister-at-Law. 1856. 

In One VoL PotA 8vo. Price 15a ML 



HADDAN'S LIMITED LIABILITY ACT, 1855. 

Thb Ldotbd Liabilitt Act, 1855. With Precedents of a Deed of Settlement 
for constituting a Company with limited liability under the Act (or without limited 
liability, under the 7th and 8th Vict, c 110); and of a Deed of Alteration, for 
enabling an existing Company to register under the Limited Liability Act; and Notoi 
on the Application of the Act, and on the Law relating to registered and other Joint- 
Stock Companies. By Thomas Henrt Haddan, M.A., of the Inner Temple, Barrister- 
at-Law, and Yinerian Law Fellow, and late Fellow of Exeter College, Oxford. 1855. 

PriceZe^eUA, 
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WOOLRYCH'S QAME LAWS. 

The Game LawB, including the Law as to Deer and other wild Animals and 
Krds ; with Notioes of the DeoidonB on Appeals against the Aasessed Taxes, and 
an Appendix, containing the Qame Acts. By Humphbt W. Woolbtoh, Serjeant- 
at-Law. 1858. 



In One VoL 12mo. Price 7«. M. eioth. 



ARNOLD'S JUSTICE OF THE PEACEsOUTOF SESSIONS. 

A SuMMABT or THB DUTIES OP ▲ JuBHOB OF THB Pbaob, OUT ov SxasiONB. Sum- 
mary Convictions. By Thomas Jambs Arnold, of Lincoln's Inn, Esq., one of the 
Metropolitan Magistrates. 1860. 

Demy 8vo. Price 26«. etoA. 

FRANCIS' NEW COMMON LAW PROCEDURE. 

Thb Nbw Common Law Pbocbdubb, founded on the Acts of 1852 and 1854, 
including the New Boles on Practice and Pleading, with Notes of Cases decided 
thereon, and Forms, Tables, and an Index. By Philip Francis, of the Middle Temple, 
Esq., Barrister-at-Law. 1854. 

In One Vol. 12mo. Price 10s. 6d. loardt. 



LOCAL GOVERNMENT ACT, 1868. 

Thb Local Qoybbnmbnt Aot, 1858, with an Introduction, Notes, and Index. 
By TouLMnr Sioth, Esq., of Lincoln's Inn, Barristermt-Law. 

12flio. Price Zs. cMh. 



BRiCKDALE*S LEASES AND SALES OF SETTLED 
ESTATES ACT (19 ft 20 Viot o. 120): 

And thb Gbnbral Obdbbs made in pursuance thereof With an Introduction, 
Notes, and the Amending Aot of 21 & 22 Vict. c. 77. By Mathbw Inolbtt Brick- 
dale, Esq., Barrister-at-Law. 18C1. 

12mo. Price 5«. boardt. 



GREAVES' CRIMINAL ACTS. 

Thb Criminal Law Consolidation and Amendment Acts, 24 ft 25 Yict. 
With Notes and Observations by C. S. Orbaybs, Esq., Q.C. 1862. 

Second Edition. Royal 12mo. Price 16«. doOu 

PRITCHARD'S LAW AND PRACTICE OF THE DIVORCE 
COURT. 

A Digest of the Law and Pbaotiob of the Divorce Court, and as to Appeals 
from that Court, with Precedents (including Bills of Costs), and Notes. By Robert 
A. Pritchard, D.C.L., of the Inner Temple, Barrister-at-Law, and William T. 
Pbttchard, of Doctors' Commons, Proctor and Solicitor. 1864« 

Secwui Edition, Revieed and Enlarged. Price 11, Os. doth. 
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THRINQ'S LAW OF JOINT-STOCK COMPANIES. 

Tbb Law and Piuohce or JoiXT-9roOK Goxfanies, inclading tbe Stebntos; 
with Not«B and the Forms required in making, administering; and winding-apa 
Company. By Hbnrt Thriho, M. A., of the Inner Temple, Bainster«t-Law. 1867. 

Second EdUicn, 1 2mo. Prict I61. dU/K 



HOUSTON'S STOPPAGE IN TRANSITU. 

A TrBATXSE Off THE LaW of StOPPAOE IK TraRSTTU, AKD IvCIDEIiTALLT OF 

BETENTiOff AKD Dkliyert. By JoHN HousTOV, of the Middle Temple, Esq^ Barris- 
ter-at-Law. 1866. 

In One Vol. Demy Sea Price lOi. 6(2. Ml 



CHITTY'S EQUITY INDEX. 

An Index to all the Reported Cases decided in the seyeral Courts of Equity in 
England and Ireland, the Pnyy Council and the House of Lords ; and to the Statutes 
on or relating to the Principles, Pleading, and Pxuctice of Equity and Bankruptcy, from 
the earliest period. By Edward Cbittt, Esq., of Lincoln's Inn, Barristerat-lAW. 
The Third Edition, brought down to the year 185S. 1^ Jaxeb Kacaulat, Esq., of 
the Inner Temple, Barrister-at-Law. 1853. 

Third Editi<m, In Four Vok. Hojfol Svo. Price 1L 7i 



THE LAW RESPECTING NUISANCES. 

Practical Proceedings for the RemoTal of Nuisances to Health and Safety, sod 
Execution of Drainsge Works in eyery Parish, Town, and Place in England and 
Wales, by means at Common Law, and under the Nuisances BemoTsl and other 
Acts, and by other course of Law, with numerous Forms and complete InstnietioDS 
for the conduct of Parish Committees. By Toulmin Smith, Esq., Barristez^t-Law; 
Author of " The Pariah," &c. &c. 1867. 

Fourth Editum, greatly enlarged. In 12mo, Price lOt. 6d hoardL 

Books of FORMS necessary for carrying into operation the Nuisances RemoTsl Act 
for England, 1855. Prepared, with Instructions for use, by Touucik Smith, Esq. 

1. Pretentmmt JBoctfor Riiry qf OomptawU, (100 Bheets^ price 7<. Od bound.) 

2. Jntpedor't Report Book, (100 ahoeta in each book, price 7«. Od. bound.) 

8. Order 0/ Authorixation to Inspector. (100 sheets in each book, price 0«. bound.) 

4. Notice qf Application for Order t(f Admieeion. (100 sheets, price 6s. bound.) 

5. JfoHce* 0/ Nuisance and Remedy. (260 shoots in each book, prioe 12*. bound.) 

6. Notices c^ Compulsory Proceedings. (100 sheets in each book, prioe 6s. bound.) 

7. Notice to Occupiers Fouling Drains. (200 sheets, price 10«. 6a. bound.) 

8. Licence to use Common Drains on Payment. (200 sneets, price 10s. M. bound.) 

A Complete Set of the above, price 8/. 6s. 



METROPOLIS LOCAL MANAGEMENT ACT, 1856. 

With an Introduction, copious Practical Notes, and a full Double Index ; also ■ 

Table of Qualifications for Voters, Vestrymen, Auditors, &e. By Toulmik Smith, of 

-Lincoln's Inn, Esq., Barristcr-at-Law. 1855. 

In One Vol \2mo. Price Si. doth. 
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URLIN AND KEY'S LAND TRANSFER AND REQISTRA- 
TrON. 

A Praohoal Trbatqb on thi Land Transteb and Declaration of Titlb 
AoTB ; illuBtif^ted by the Practioe and Decisions under the Analogous Irish Acts, 
with the Acts of 1862, Notes, Gkmeral Orders, Forms, Fees, the Practical Directions 
of the Land Registry, and a fall Index. By R. Dennt Urlin, of the Middle Temple, 
Barrister'at-Law, and Examiner in the Land Estates Court, Ireland ; and Thomas 
KxT, of Lincoln's Inn, Barrister-at-Law. 1868. 

t 12mo. Price 10«. cloth. 



ROSCOE'S CRIMINAL EVIDENCE. 

A DiGBT OF THE Law OF Eyidbnob IN CRIMINAL Caseb. By H. R06OOB, Esq. 
Sixth £!dition. With considerable Additions. By Dayid Power, Esq., Barrister- 
at-Law, Recorder of Ipswich. 1862. 

Sixth EdiiioH. Boyal 12mo. Price IL 10«. cMh. 



ROSCOE'S EVIDENCE AT NISI PRIUS. 

DiOSST OF THE LaW OF EyIDSNOE ON THE TrIAL OF AOTIONS AT KjSI PBIUE. 

By W. Markbt, Esq., and W. Mills, Esq., Barristers-at-Law. 1866. 

Eleventh Edition, Eoyal 12mo. Price 11. 11». ed, doth. 



SHELFORD'S LAW OF COPYHOLDS, WITH SUPPLE- 
MENT. 

The Law of Coptholds in reference to the Enfranchisement and Commutation of 
Manorial Rights ; and the Copyhold Acts : with Notes, and the Forms and Directions 
of the Copyhold Commiesioners. By Leonard Shelford, Esq., of the Inner Temple, 
Barrister-at-Law. 1858. 



"Mr. Shelford is a l^gal author of mat ex- 
perience and reputation; and the Toluino be- 
fore ua is not only the latent but the most 
complete work on Copyhold Law which haa ap- 
peared since the promulgation of the important 



alterations which it has recently underffone.**— 
Morning Past. 

* ' Undoubtedly it is one of the best, If not the 
Tery best, book that has appeared on the Law of 
Copyhold and itaenlhuichiBement. "-^Law Times. 

In One Vol. 12mo, Price lis. cUfii, 



A SUPPLEMENT TO THE LAW OF COPYHOLDS, 

Including the Copthold Act, 1858, and other Acts, with the New Formn and 
Directions of the Copyhold Commissioners. By Leonard Shelford, Esq., of the 
Middle Temple, Barrister-at-Law. 1858. 

12mo. Price 2$. 6d. sewed. 



THE NEW PARISHES ACTS, 1843, \MA, and 1856. 

BsiKG Sir Robert Peel's Acns, and Lord Blandford's Act for making provision 
for the Spiritual Care of Populous Parishes. With Introduction, Explanatory Notes, 
and copious Index, adapted as a Manual for all Clergymen. By James Chribtib 
Traill, M.A., of the Inner Temple, Barrister-at-Law. 1857. 

In One Vol, 12mo, Ptice 6s. 6d, dcth. 
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JARMAN'S CHANCERY PRACTICE. 

Tem Piuonoi or the High Court of Chakcibt, in tbe Gondnet of Soiia, hj KD, 
or original Sammonfly including Proceedingi in the Judge's Chan]A>en ; Fonns of Corti 
and numerous other Forms, the PnoUoe relating to Special Gases and Petitioni of 
Right ; Aets oonoeming Trustees, Executors, AdministratorB, and Mortgagees Colli- 
ding, tnter alia, the Trustee AcU and Trustees Relief Acts) ; Acts relating to ChuitiUe 
Trusts; the Settled Estates Acts, and the In&nt's Marriage Settlement Aets; with 
the General Orders and Dedsions of the Court thereunder, and a copious Index. Third 
Edition. By Hxnrt Jarxan, a Solicitor of the Court 1861. 

nird MdUicn. InOneVoL 12ma. Price 24f. doA. 



BENNET'S OFFICE OF RECEIVER. 

A PRAonoAL Trbatibb ov thx AFFomTiaEivT, Office, and Dctcd of a Bickteb 
UHom THR HiQH CouRT OF Chakckrt, with an Appendix, containing Leading 
Gases, Precedents and Practical Directions. By Williak Hxath Brnnxt, Eiq^ of 
liinooln's InOt Barrister-at-Law. IM. 

Svo, Prieel09,hmtdL 

SAUNDERS ON PLEADING AND EVIDENCE IN CIVIL 
ACTIONS. 

Tbb Law of Plbadiho avd Etidbnob nr Civil AonoNs, anmnged alphabetictlly; 
with Practical Forms, and the Pleading and Evidence neoessaiy to support them. Bf 
J. 8. Saunders, Esq. Seoond Edition, much enlarged, by Robert Lush, Esq^ of 
Gray's Inn, Barrister«it*Law. 1851. 

InTwoVoU. 8tw. P9AliahedatU.lZ8.M.dotkbwird8. (NomredmeedtoU) 
Secomd Edition, 

MACQUEEN'S PRACTICE OF THE HOUSE OF LORDS. 

A PRAonoAL Trbatibb ok thb Affbllatb Jubisdiction of thb Hotrsi of 
Lords axd Privt Couhoil, ard or Paruambrtart Dtvorob; with a Selection 
of Leading Cases. By John Frabbr Maoqubbk, Esq., Q.C. 1842. 

" One of the moat UMftal hooki that have for many yeaza appeared ; a work, toob of no littl* 
Importiuioe to our oonstltational hiatozy.*'— lord Brwgham,** IMUr to Sir Jamet JL <7. OnAam, IStS. 

Soyai 8vo, Price IL 11«. 6dL boariL 



TROWER'S LAW OF DEBTOR AND CREDITOR. 

Tbb Law or Dbbtor aitd Crbditor : to which is subjoined a Table of the Courti 
in England and Wales for the Recovery of Debts. By Charlbs Frabcib Tbowib, 
Esq., M. A., of the Inner Temple, Barrister-at-Law, late Fellow of Exeter College, and 
Yiuerian Scholar, Oxford. 1860. 

Jtoyal Svo. Price 25<. doth. 



MACQUEEN ON THE LAW OF DIVORCE. 

A Praotical Tbxatibr or thb Law of Marriaob, Divoror, and Lbgitimact, 
as administered in the Divorce Court and in the House of Lords. By John Fbasib 
Maoqubbk, Esq., Q.C. 1860- 

Seamd EdiUon. InOncVoL Bvo, Price 18i. doA. 
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LINDLErS JURISPRUDENCE. 

An Introduction to the Study of Jurisprudbnoie, being a Translation of the 
general part of Thibaut's " System des Pondekten Rechts ;'* with Noteo. By Nathaniel 
LiNDLBT, Esq., of the Middle Temple, Barrister-at-Law. 1855. 

Royal 8vo. Price 12«. hoardi. 

MAUGHAM'S QUESTIONS. 

A DiOBST OT THE EXAMINATION QuKSTiONS in Common Law; Conveyancing, 
Equity ; Bankruptcy ; and Criminal Law ; from Hilary Term, 1853 (according to the 
alterations then effected). With the Examination Rules, Instructions to Candidates, 
Forms and Practical Directions. By Robert M auohak. Secretary to the Incorporated 
Law Society and the Board of Examiners, and Depnty-Registrar of Attorneys. 1861. 

Eighth Edition, 12irto. Price ^ doth, 

SHELFORD'S REAL PROPERTY STATUTES. 

The Real Property Statutes passed in the Reigns of King William lY. and Queen 
Victoria, including Prescription, Limitation of Actions, Abolition of Fines, &c,. 
Payment of Debts, Wills, Judgments, the Trustee Acts, and Leases and Sales of 
Settled Estates. With copious Notes and Forms of Deeds. Seventh Edition, with 
many Alterations and Additions. By Leonard Shelford, Esq., of the Middle 
Temple, Barrister-at-Law. 1863. 

Seventh Edition, Svo. Price V. 10«. hoards, 

STEER'S PARISH LAW. 

Being a Diqbbt of the Law relating to the Civil and Ecclesiastical Oovemmont 
of Parishes, Friendly Societies, &c., &c. ; and the Relief, Settlement and Removal of 
the Poor. Considerably enlarged and altered, by Henrt John Hod€»on, Esq., 
Barrister-at-Law, Recorder of Ludlow, lute Fellow of Trinity College, Cambridge. 1857. 

Third Edition, In Ont Vol Svo. Price 11. Ss. cloth. 



BRADY'S EXECUTOR'S ACCOUNT BOOK. 

The Executor's Account Book ; exhibiting a safe and easy Method of keeping 
Executorship Accounts ; with an adequate number of Ruled Pages, so arranged as to 
be adapted to the Circumstances of every Estate :'and a Fictitious Will, comprising 
a variety t>f Bequests of Personal Property, the Accounts under which, from the 
Death of the supposed Testator to the Termination of the Executorship, are accu- 
rately arranged and posted on the Plan proposed, as an lUustmtion of the Simplicity 
and Comprehensiveness of the System, and an infallible Guidance to Executors 
under any other Estate. By John H. Bradt, late of the Legacy-Duty Office, 
Somerset House ; Author of " Plain Instructions to Executors and Administrators," 
"Plain Advice on Wills," &c. 1845. 

ito. Price 12«. boards. 



ROUSE'S PRACTICAL MAN. 

RouBfi'a Practical Man : giving nearly 400 earefnlly prepared Forms in Legal 
Matters, requiring prompt attention, and a complete collection of Tables and Rules 
applicable to the Management of Estates and Property, and to Uie Calculations of all 
Values dependent on Lives, Reversions, Terminable Payments, &c. By Rolla 
Rouse, Esq., of the Middle Temple, Barrister^at-Law. 1865. 

Eleventh Edition, Price Ot. cloth. 
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STONE'S BENEFIT BUILOrNG SOCIETIES. 

A pRAcnoAL Trxatibe on Bkmkfit BuiLDniG SoonTiB, embncing their Origin, 
Conatitution and Change of Character; and the Superiority- of Permanent o?er 
TerminatiuK Sodetiea; also the Principlea and Practice of Tontine Building Oom- 
panies, Freehold Land Societies, ftc. ; and the Law relating to theee Societies; irith 
the Statutes and Cases to the present time. Also Rules, Forms and Precedents of 
Freehold, Copyhold and Leasehold Securities ; with Practical Notes. By Wiluam 
Stomx, Attomey-at-Law. 1851 

" The plan of the work is clear and practlcaL**— (?Zo6<. 

InOneVoL 12sio. PrieeSi-ML 



DR. BATEMAN'S GENERAL TURNPIKE ROAD ACTS. 

With Notes, Forms, fto. By W. N. Wsubt, Esq., BaRirter<ai-Law, Beoorderof 
Chester. 1854. 

Fourth Edition, In One VcL 12mo. Price 12t dolL 



CRABB'S DIGEST OF THE STATUTES. 

A Dianr and Ivdkx, with a Chronological Table of all the Statutes, from Xsgoa 
Charta to the end of the 9 & 10 Yict To which are added, with gnat care and 
exactness, the Reported Decisions of all the Courts with which each section is ooo- 
nected. By Qbobqe Crabb, Esq., of the Inner Temple, Barrister«t-Law. 1841— 7* 



*•* The Publisher reepactflilly begs leave to call the attention of the Profoiaan to the ftet^ 
that Mr. Crabb's Digeet and Index is the only work that profeaaea to ambraoe-ali the Statatai, 
and that It oontaina an acooont of every Statute, mora or leaa ocmious aooording to it> pnetictl 
utility. The value of the whole ia materially »"»^"oid by the Indez to the four volmnci no* 
published. 

In Fom' VoU. JZoyo/ 8«e. PMiMked cU 6Z. 6jl hoairdi. (Nowrtiwotd to Si. Si.) 



CRABB'S LAW OF REAL PROPERTY. 

Thk Law of Real Pbopibtt nr m PsBBsirT State, practically arranged ind 
digested in all its Branches ; including the yeiy latest Decisions of the Courts. By 
Qeorob Crabb, Esq., of the Inner Temple, Barrister-at-Law. 1849. 

In Two VoU, Royal 8eo. PtMiiktd at 2L ISs, hoanU. {Now redmeed to 12: lOi.) 



BELL'S LAW OF HUSBAND AND WrFE. 

The Law or Property, ab arisiko from the Relatioh of Husbahd aitd Wite 
By Stdnet Suith Bell, Esq., of Lincoln's Inn, Barrister^at-Law (now Second Paisne 
Judge at the Cape of Good Hope). 1849. 

Svo, PubliafudcUlSi. hoards, (Now reduced to IOl) 



SANDERS ON USES AND TRUSTS. 

An EfiSAT ON Uses and Trubtb, and on the Nature and Operation of Conveyuees 
at Common Law, and of those which derive their effect from the Statute of Uses. By 
the late Francis Williak Sanders, Esq. Fifth Editiou, with additional Notes 
and References, by Gboroe William Sanders, Esq., of Linooln's Inn, and Jomi 
Warner, Esq., of the Inner Temple, Barristers-at-Law. 1844. 

** This edition is very ably edited by the son of the Texy learned author and ICr. Wenwr, 
both experienced conTeyanoera."— VFarrm** Law 8ludi«», p. 673. 

In Two VoU, Itoyal Svo. Publitked at 11, 12t, hoarde, {Now reduced te m 
FiflkEdUum. 



WILLIAM MAXWBLL k SON, 29, FLBBT STRERT. 19 



WIQRAM'S LAW OF DISCOVERY. 

PoiNTB nr THB Law or Disooykbt. By Juns Wiosam, Esq. (noir the Right Hon. 
Sir Jambs Wioram). 1840. 

Second Edition, 8«o. Price 15t. hoards. 



PLATT ON LEASES. 

A Treatise on the Law or Lbabbs, with a Copious Appendix of Forms and 
Precedents^ adapted to the Practice of the present daj. By Thomas Platt, Esq., of 
Ldncoki's Inn, Barrister-at-Law. 1847. 

In Two VoU, Royal 8m. PMuked at 22. 10«. hoardi, {Now reduced to II. 10a) 



CHRrSTIE'S CONCISE PRECEDENTS OF WILLS. 

Con oiBE Precedents with an Introductory Essay on the Law of Wills, adapted as 
a Manual for the ready use of Solicitors. By Jambs Traill Christie, Esq., of the 
Middle Temple, Barrister^t-Law. 1857. 

Second Edition, 12mo. Price I5t. dotK, 



MACPHERSON ON THE LAW OF INFANTS. 

A PRAOTIOAL Treatise on the Law belatino to iNVANreL By William 
Macpberson, Esq., of the Inner Temple, Barrister-at-Law. 1842. 

"The entire law of infknoy in all its branchee bai been well digested hv ICr. ICaopherson in 
this able and very valuable work, which contains nearly 600 pa^es, exoluBive of Appendix and 
Ixuiex."— law Magatiiu, Feb., 1844, p. 119. 

Royal 8^0. Price 11, 6«. hoards. 



ROPER'S LEGACIES. 

Trsatibb on the Law or Legaoieb. By R. S. D. Rofeb, Esq. Fourth Edition, 

by H. H. White. 1847. 

Fwtrih EdUifm, Two Vols. RoffolSvo. Price 91, Zs. hoards. 



INDERWICK ON DIVORCE. 

The Diyoboe and Matrdconial Causes Acts, with the Rules and Orders, Notes 
and Forms. By F. A. Inderwiok, Esq., of the Inner Temple, Barrister-at-Law. 1862. 

Royal 12mo, Price 6s. doth. 



BATEMAN'S LAW OF AUCTIONS. 

The Auotioneer's Guide, containing a Practical Treatise on the Law of 
Auctions; with a complete Series ol Conditions of Sale, Rules for Valuing Property, 
the Law of Distress, and numerous Forms, Tables and Precedents. By J. Bateman» 
Esq., LL.D., of Lincoln's Inn, Barrister-at-Law, late Assistant Solicitor of Excise, &o. 
Fourth Edition. By Rolla Rouse, of the Middle Temple, Esq., Barrister-at-Law. 1863. 

Fourth Edition, , 12mo, Price lOs, 6d. cloth, 

c 2 
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VATTEL'S LAW OF NATIONS. 

L4W OF Natiovi; or, Pbinciplxs or thb Law of Natubb ; applied to the Condack 
and Affidn of Nations and Sovereigns. By M. Vaitkl. A New Edition, with Note^ 
and, for the first time^ a copious Index. By J. Chittt. 1834. 

Ropal 8m. Priee IL U ftoordi. 



PARK'S MARINE ASSURANCE. 

System or Marin k Imsurances, with Three Chapters on Bottomry; on InsuraDces 
on LiveM; and on Insurances against Fire. By J. A. Park (afterwards Mr. JoAtice). 
With considerable Additions. By Franod Hildtard, M.A. 1841 

Eiffhtk EdUum. Two VoU. Jh^Bvo. Priee 2L boardt. 



SANDERS' ORDERS IN CHANCERY. 

Ordkrs or THK High Court or Chahobrt, from the EarUest Period to the Preseot 
Time (12 Rich. 2 to 8 Vict). By OsoRaR William Sakdkrr, Esq., Barnster-at-Law 
and Chief Secretary at the Rolls. 1845. 

/» Two Volt. Svo. PMithed <U2Ll0i, boartU. {Now rtdueed to 1/. U) 



LAWS RELATING TO THE CLERGY. 

pRAoncAL Trbatibk or the Laws nRLATiKa to thr Clrrot. By A. J. SrEPHina. 

Esq. 1848. 

Two VoU Eoyal 8vq. PrUx 2L ISa boardk 



DR. IRVING'S CIVIL LAW. 

Ajr iNTRODUonoK to thb Civil Law. By Dayid Irving^ LL.D. Fourth 
Edition. 18ST. 

'* The work is written In allToly style, abounding with acute eritidsm, diaplaying great leamlnc 
and reaearoh. with infinite aeal In behalf of the atudy he recooimenda.'* — L^gal Obttntr, 



Fowrtk Editum, 



Svo, Publiihed at 9s. boanU, (Now rtdueed to 5«.) 



PHILLIMORE ON THE ROMAN LAW. 

iMTRODUCmON TO THE StUDT AND HiSTORY Or THB ROMAH LaW. By J. 6* 

Phillimorb, Esq., Q.C. 1848. 

Jn Svo. Priee lU boardi. 



PHILLIMORE ON THE LAW OF EVIDENCE. 

The Hibtort and Principlbb or the Law or Eyidbmoe as iUustiating oar 
Social Progress. By J. G. Phillimorb, Esq., Q.C. lS5a 

In Svo. Priee 16i. boardi. 
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PHILLIMORE ON JURISPRUDENCE. 

An Inauoural Lscturb on JubibprudknoBi and a Lecture on Common Law, 
delivered at the Hall of the Inner Temple, Hilary Term, 1851. By J. Q. Phillimobb, 
Esq., Q.C. 1851. 

In Svo, Price Zs, Bd, tewed. 



HINDMARCH ON THE LAW OF PATENTS. 

A Trsatibb on thb Law relatino to Patent Priyilegeb for the Sole Use 
OF Inventions ; and the Practice of obtaining Letters Patent for Inventions ; with 
an Appendix of Statutes, Rules, Forms, &a, £c By W. M. Hindmaroh, Esq. 1846. 

In Svo, Price 11. It. hoardt. 



PHILLIMORE ON THE LAW OF DOMICIL. 

Thr Law of Domioil. By Robert Phillimorb, Esq., Bairister-at-Law. 1847* 

In 8vo. Price 9t, boardt. 



ROGERS' ECCLESIASTICAL LAW. 

Praotioal Arranobmbnt of Eoolebiastical Law. By F. N. Roobrs. 1849. 

Second Edition. Svo. Price ILldt. hoardt. 



TAYLOR'S BOOK OF RIGHTS. 

The Book of Rights ; or, A Collection of Acts of Parliament relative to Civil 
and Religious Liberty, from Magna Charta to the Present Time; Historically 
arranged, with Notes and Observations. By Edgar Tatlor, F.S.A. 1833. 

The above work forms a useful Supplement to Sir James Macintosh's History of 
England. 

*' His oommeniaiias are oondsely and forcibly written, and form of iheniMlvM a valnablo 
■nmmazy of the most important aoU of Suglislx legislation to the present time."— XiBreU OUcrver. 

12mo. Pvblitked at6t.6d. {Now reduced to it.) 



TAPPING ON MANDAMUS. 

The Law and PRAcnoE of the High Prbrogatiyb Writ of Mandamus as it 
obtains both in England and Ireland. 1848. 

Royal Svo. Price ll. It. hoardt. 



WILDMAN ON INTERNATIONAL LAW. 

iNSTiroTSB OF INTERNATIONAL Law, in Time of Peace and Time of War. By 
Richard Wildman, Esq., Barrister-at-Law. 1849 — 50. 

In Two Volt. Svo. Price 11. 2>. 6<i. hoardt. 
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HILDYARD ON MARINE INSURANCE. 

A Tbbatiss ow the Prtnoiflk op thi Law of Habiki InsniiAircn. In Two 
Parts. I. On the Contract itself, between the Asaured and the Assurer. II. Of th« 
Causes which vacate the Contract. 2. In what Cases the Assared is entitled to 
recover back the Consideration paid by him. S, and lastly. What is the Remedy 
provided by the Law for either party against the other. 184& 

iZoyoZ Sv<K Price Ik lOi. iooitii. 



CLARK'S COLONIAL LAW. 

A SuMHABT OF COLONIAL Law, and Practice of Appeals from the Flantatioiii. 

1884. 
8vo. Price IL it. hoardL 



AMOS AND FERARD ON FIXTURES. 

A Treatise on the Law of Fixtures and other Property, comprising Uie 
Law relative to Annexations to Freeholds in general; as also Emblements, Charten, 
Heir^Looms, &c.; with an Appendix, containing Practical Rules and Directioni 
respecting the Removal, Purchase, Valuation, Ac, of Fixtures between Lsndlord 
and Tenant^ and between Outgoing and Incoming Tenants. 1847. 

Second JSditum, In Eoyal 8vo. Price Kb: hoardi. 



PALEY ON CONVICTIONS. 

Palxt*s Law and Practicb of SnifiiART Conyiotions bt Justices or the 
Pbaob, including Proceedings Preliminary and Subsequent to Convictions ; alfio ihe 
Responsibility and Indemnity of Convicting Hagisti-ates and their Officers; with 
Practical Forms and Precedents of Convictions, fifth Edition. By H. T. J. 
Macnamara, Esq., of Lincoln's Inn, Barrister-at-Law, Recorder of Reading. 180<S. 

Fifth Edition. Svo. Price IIU. cktk. 



MISCELLANEOUS PUBLICATIONS. 



BATEMAN'S EXCISE OFFICER'S MANUAL; 

Includino thb Laws rblating to Excisb. Third Edition revised and greatly 
enlarged. By Jajies Bell^ Surveying General Examiner. 

Third Edition. ISmo. Price ll. It. clcA. 
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ROUSE'S PRACTICAL GEOMETRY. 

Pbactical Qeometrt, on ao entirely new plan : under which the study will become 
eaty and interesting ; and operations in Civil and Military Surveying and Measurement 
of Areas, Distances, and Solids ; and of Angles, within less than five seconds of a 
degree; dtnple, rapid, and accurate; without the aid of Instruments. With 175 
Figures, and 10 Tablea, many original By Rolla. Rousb, Major 2nd Batt. 22Dd R. Y. 
Author of the Practical Man, Price 58. doth. 



In one VoL foolscap 8vo, Price 7s. 6(2. extra dcth, 
( With mtmeraus vfoodcut illustraUons,) 

CRABB'S TECHNICAL DICTIONARY. 

A Tbcbkioal Diotionart; or a Dictionary explaining all Terma of Art and Science. 
By Qbobge Cbabb, Esq., MA., author of the " Universal Technological Dictionary," 
the " Dictionary of Synonymes," kc 



"Within the compass of a thick but portable 
▼olnme we have a large body of usefm infor- 
mation of a kind which cannot fidl to bo accept- 
able to all who reqnire a general explanation of 
the Tarious terms in science and art so genendly 
nsed in literature. The great merit of these 
explanations is tholr bre^ty, and the manner 
hi which the compiler has done his task is most 
satisfiu^tory."— JH-h/oumoZ. 

"This is a well printed volume of 608 pages, 



containing short definitions of as many terms 
in art and science as can be compressed into 
such a space. "—^rdaMrf* ChronieU. 



"This is an abridgment, in a portable form, 
of a well-known larger Dictionary, bv the same 
author. It is calculated to be extensively use Ail 
to those who cannot afford to purchase, or have 
not leisure to consult, any of those bulky and 
high-priced Dictionaries which are so much the 
fashion."-— Daily Newt, 



In one Vol. 8vo. Published at lis, extra doth bds. {Now reduced to 7s. 6d.) 

PROFESSOR QREENLEAF'S EXAMINATION OF THE 
TESTIMONY OF THE FOUR EVANGELISTS, 

Bt the Rxtles or Eyidsnox admi nistebsd in Courts or Law ; with the Harmony 
of the Four Qospela, arranged in four parallel columns, and a Synopsis of their 
Contents. To which is added, 

M. DUPIN'S REFUTATION OF JOSEPH SALVADOR'S 
TRIAL AND CONDEMNATION OF OUR SAVIOUR. 

Translated from the French by Dr. Fiokebino. 1847. 



«i 



'The design of this work, as its title imports, 
is to bring the narratives of those witnesses to 
the tests usually applied to the evidence of other 
transactions in Courts of Law, as well docu- 
mentary as oral, in order to ascertain what 
deffree of credit they would be entitled to receive 
in human tribunals The principles of the Law 
of Svidenoe applicable to such subiects are 
stated in a preliminary discourse, in which idso 
the characters and situation of the Evangelists, 
their motives of conduct, and the nature and 
probability of their xuuratives and assertions, 
are examined. The four Gospels are exhibited 



in parallel columns, arranffod after the order of 
Archbishop Nowcome's Harmony, as recently 
collected and published by Professor Robinson. 
In the Appendix is contained a legal account of 
the two trials of Jesus, before the Sanhedrim 
and Pilate ; and a tranalaUon of the Jewish 
aceoimt of those transactions, given by M. 
Salvador, a learned Jew, in his Histoire doe 
Institutions de Molse et du Peuple Hdbreu. 
This work is inscribed to the members of the 
legal profession; but it will be found equally 
interesting to clergymen, and to all others who 
may be disposed to examine the subjoot." 
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In the Preu. 



BURN'S JUSTICE OF THE PEACE 

▲KD 

PARISH OFFICER. 

Thirtieth Edttion, 

IN FIVE VOLUMB8, ENTIRELY RE-MODELLED, AND BROUGHT DOWN TO THE 

PRESENT TIME, 

UNDER TBI BUFEBniTKNDENCE OF 

JOHN BLOSSETT MAULE, Esq., 

BABRISna-AT-I^W, BEOORDCR OF LEEXM : 
ASSISTED BT 

Vol. I. By THOMAS SIRREL PRITGHARD, of the Inner Temple, Esq. 

Vol. II. By SAML. B. BRISTOWE, of the Inner Temple, Esq. 

Vol. III. By LEWIS W. CAVE, of the Inner Temple, Esq. 

Vol. IV. By JAMES EDWARD DAVIS, of the Middle Temple, Esq. 

BarriBtera-at-Law. 

Vol. V. By JOHN BLOSSETT MAULE, of the Inner Temple, Esq., Recorder of 
Leeds. 



The PublislierB beg to state, that in coDsequenoe of the numeroiu 
and important changes in Magisterial and Parochial Law since tbe 
publication of the last edition of this work, this forthcoming edition 
will be entirely re-constructed and re-arranged ; and, much Buper&uous 
matter being retrenched, the whole will be contained in five Tolomes. 
The names of the gentlemen who have kindly undertaken to edit the 
work, under the superintendence of Mr. Maule, will be a sufScient 
guarantee that it will become the most perfect CjclopsBcLia of Magis- 
terial and Parochial Law hitherto offered to the Profession. 
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LIST OF 

LAW REPORTS AND TREATISES 



OFFERED AT RBDUCED PRICES TO THE PROFESSION. 



The RspoBTB are stated at the Bound Prices, in best Law Calf, and quite new. 

The Tbiatibes are in strong Boardt, and also quite new. 

The Rbducbd Prices are for Cashy and vithmU DiacowiL 

Those Reports, excepting the current series, that have no Prices attached, are only 

to be had Second Hand, and at the Market Price. 
All the Reports are in Boyal Svo., and in every case the best edition, except where 

otherwise expressed. 
The remaining stock of many of these Reports being imaU an early application is 

necessary to secure them at the present prices. 



Eeports in the House of Lords. 



PubUeaHon 

PrietinOaf/- 

£ i. d. 



CoLLEB,— W. III. and Anne, 8vo. Dublin. 1 voL . 
Brown,— 17 to 40 G. III., by Tomlins. 8 vols. . 
Dow,— 68 to 68 G. III. 8ewnd hand, 6 vols. 
Dow and Clark,— 8 G. IV. to 2 W. IV. 2 vols. 
Clark and Finnbllt,— 2 W. IV. to 9 &; 10 Vict. 12 vols. 

Maclean and Robinson,— 2 k 8 Vict 1 vol 2 

West,— 2 & 8 to 6 Vict 1 voL 1 

Macqueen (Scotch Appeal Cases). 8 vols., and VoL 4, Part 1 6 

House of Lords Cases. 11 vols. 84 



Now offiotu 
in Oaf/. 
£ s. d. 



8 4 10 



4 
9 
9 




6 


16 
10 6 


7 


6 





8 
8 



Beports in the High Court of Chancery. 

Cart, — Mary, Eliz. k James I., 12mo. 1 vol 

TothilL) — Elizabeth, James L and Charles I., 12mo. 1 voL . 
Freeman, — Charles IL, James IL, W. IIL & Anne, Second 

Edition, by Hovenden. 1 voL 11 

VernoNi — Charles IL, James II., W. IIL, Anne, & G. L, Third 

Edition, by Ratthbt. 2 vols. 8 10 

Peere Williams,— W. IIL, Anne, & G. L &; IL, Fifth Edition, 

by Monro, Lowndes, and Randall. 8 Vols. . . .44 
MosELET, — 12 G. L to 8 G. IL, 8vo. Dublin. 1 vol. . . 

Talbot, Cases Temp.— 7 to 10 G. IL, 8vo. Dublin. 1 voL . 8 

Cox,— 28 to 86 G. IIL 2 vols. 

Eden,— 80 G. IL to 7 G. IIL 2 vols. 

Ambler,— 11 G. IL to 24 G. IIL, Second Edition, by Blunt. 

2 vols. .... 

Brown,— 18 to 84 G. IIL, Fourth Edition, by Eden. 4 vols. . 






6 









4 6 



10 
14 
4 6 
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PyMeaHam SvmoffmA 



£ t. d. £ «. d 

Vbet, Juv.,~29 to 52 G. IIL, with Index, and Hotendxh's 

Notes. 22 vols. 30 17 10 10 

Ybbbt and Bbaji is, — 52 to 54 G. in. 8 vols. .... 

CooPKB,— 55 G. IIL 1 voL 19 6 6 

MsaiVALi, — 56 & 57 G. III. 8 vols. 

SwAHnos»— 58 k 59 G. IIL 8 vols 4156 110 

WiLBOH,— 58 k 59 G. IIL, 4 parts in 1 toI 1 12 6 8 

N.B.— AU that w«re pabUshed. 

Jacob and Walkxr,— 60 G. IIL to 1 & 8 G. IV. 2 vols. 

Jacob,— 2 ft 8 G. IV. 1 toL 1 18 6 9 

TuRNKB and Rubsbll, — 8 to 5 Geo. IV. 1 toI. 

RuasBLL,— 6 to 9 G. IV. 4 vols., and YoL 5, Parts 1 and 2 . 
N.B. — YoL 6 has neTsr been completed. 

RuflSKLL and Mtliti,— 10 G. IV. to 1 ft 2 W. IV. 2 toIs. .426 100 
Mtlnb and Kbbmb,— 8 to 6 W. IV. 8 vola. . . . .426 1 10 
Mtlkb and Craio,->6 W. IV. to 4 ft 5 Vict 5 toIs. . . 8 16 6 2 10 

Craig and PHUXXPa, — 4 ft 5 Viet 1 toL . . . .14 10 6 

PhilUfs,— 5 to 11 Vict 2 toIs. 4 16 6 1 11 6 

Hall and Twbllb,— 12 to 14 Vici. 2 toIs. . . . . 8 10 110 
Maoitaohtbh and Gobdoh, — 12 to 15 Vict 8 vols. . . • 6 18 6 2 10 
Db Gbz, Macnaohtbn and Gobjdon, — 15 Vict to present time. 

8 vols 23 5 6 

Db Qex and Joneb. 4 vols. 9 14 6 

Db Gbx, Fibber, and Jonbb. 2 vols., and Vol. 8, Parts 1 to 4 7 1 6 
, JoKBB, and Smith. 2 vols., and VoL 8, Part 1 . . 5 14 



Bepoits in the BoUi Court. 

Kbbit,— 6 W. rV. to 1 Vict 2 vols. 4 2 6 18 

Bbavah,— 84 vols. . . . M . . . . 71 18 



BeporU in the Tioe-Chanoellor of England*! Court 

Sdioks and Stuart, — 2 to 7 G. IV. 2 vols. . . . . 
Simons,— 7 G. IV. to 12 ft 18 Vict 17 vols. 
Simons (New Series),— 18 ft 14 to 15 ft 16 Vict 2 vols. . . 
Drbwrt, — 16 Vict to present time. 4 vols. 
■ and Smalb. VoL 1, and Vol. 2, ParU 1 to 4 



Beports in Yiee-Chancellor Sir Knight Bmee*! Court 

TooNGB and Colltbr, — 5 to 6 ft 7 Vict 2 vols. . . . 4 

Colltbr, — 7 to 9 Vict 2 vola 4 

Db Gbx and Smalb,— 9 ft 10 to 16 Viet 5 toIs. . • .11 
Smalb ft GirrARD,— 16 Vict to 18 ft 19 Vict 8 vols. . . 5 
Gifvabd. 8 Yols., and Vol. 4, Parte 1 to 5 . . .9 



Beports in Yice^Chanoellor Sir Jamei Wigram, Sir 
Geo. Jaa. Tnmer, and Sir Wm. Page Wood*! Conrts. 

Harb,— 5 to 14 ft 15 Vict 8 vols 16 4 8 10 

Hare,— 1851, 1862, and 1853. Vols. 9, 10, and 11 . .810 
Kat,— 1858, 1854. 1 Vol. ... ... 1 18 6 



8 9 





15 


38 11 


6 




3 5 





1 18 


9 







4 4 





1 






6 


1 8 





8 





1 10 





6 





5 5 





9 









5 


6 
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PuULeaiUm 

PHe*inQi{f. 

£ $. a, 

Kat and Jobnbof,— 1854 to 1858. 4 vols. . . . . 10 19 6 

Johnson,— 1859. Vol 1 2 17 

and Heii]£IN6. 2 vols. 6 10 6 

HEKMiNa and Millxb. 2 voIb 5 10 6 



Beports in the Court of Queen*! Bench. 

Coke, — 14 EHz. to 18 James I., New Edition, by Thomas 

i, FnAasB. 6 vols. 

Tblyebton, — 44 Eli2. to 10 James I., 8vo. Dublin. 1 toL . 
Saunders,— 24 Charles IL, 6^ Edition, by Serjt. Williams 

and Justices Patteson & £. Y. Williams, 1845. 8 vols. 
Fbxeman, — Charles II., James IL, W. & Mary, and Anne^ 

Second Edition, by Smirks. 1 toL 

LsTiNZ, — Charles IL, James II., and W. & Mary, by Tickers, 

8to. Dublin. 8 vols. 

Strange,— 2 G. I. to 21 O. IL, Third Edition, by Nolan. 2 toIs. 
Habdwiokx, Cases temp., — 7 to 10 O. II., Second Edition, by 

Lex. 1 ToL 

WiLLES,— 11 to 82 G. IL, 8vo. Dublin. 1 voL . 
Blackstoni^ W. — 1 to 20 G. III., New Edition, by Eulet. 

2 vols. 

Lo»rr,— 12 to 14 G. III., 8vo. Dublin. 1 voL 
CowPEB,— 14 to 18 G. IIL, 8vo. Dublin. 1 vol 
Douglas,— 19 to 25 G. IIL Fowih Edition, by Fbbbb and 

RoBOOE. 4 vols. 

DuBNEORD and Bast, — 26 to 40 G. IIL, New Edition. 8 Tola. 

East, — 41 to 58 G. III. 16 vols 

Maulb and Sblwyn, — 58 to 58 G. III. 6 toIs. 
Barnewall and Aldebson,— 58 G. IIL to 1 & 2 G. IV. 5 vols. 
Babnewall and Cbebswbll,— 8 to 10 G. IV. 10 vols. . . 
Barnewall and Adolphus, — 11 G. lY. to 4 W. lY. 5 vols. . 
Adolphus and Ellis, — 4 W. lY. to 4 Yiot. 12 vols. 
Ajx>LPHUsand Ellis (New Series), — 4 to 12 &; 18 Yiot. 15 

vols. 

Adolphus and Ellis (New Series). Yols. 16, 17, and 18 . 

Ellis and Blackburn. 8 vols 

Ellis, Blackbubn and Ellis. YoL 1 

Ellis and Ellis. 2 vols., and Yol. 8, Parts 1 and 2 

Bkst and Smith. 6 vols. 

DowLiNG and Rtland, — 2 to 8 G. lY. 9 vols. ."\ 
Nevillb and Manning, — 8 to 6 W. lY. 6 vols. . 
Neville and Pebbt,— 7 W. lY. to 1 Yiot. 8 vols. 
Pebbt and Davison, — 1 to 5 Yict. 4 vols. . 
Gale and Davison, — 5 to 6 Yict. 8 vols. . . 
Davison and Mebtvalx,— 6 to 8 Yict 1 voL 



Bail Court Beporti. 

Dowlino,— 1 W. lY. to 4 Yict 9 vols. 19 

DowuNQ (New Series), — 4 to 5 ft 6 Yict. 2 vola . . . 5 

Dowlino and Lowndbs,— 6 to 12 & 18 Yict 7 vols. . . 15 
Lowndes, Maxwell, and Pollock,— 18 &; 14 to 14 ft 15 Yict 

2 vols. 4 

Bail Coubt Cases, Parts 1 to 4, in Parts .... 
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BoporU in the Court of Ckmunon Pleas. 



WiMOK,— 57 G. III. ««»«£. Parti 

N.B.— The only part publiihed. 

Danikll,— 57 to 59 O. III. 1 toL . 

YouNOE,— 11 G. IV. to 1 W. IV. 1 vol 

YouNOE and Colltib, — 4 W. IV. to 5 Vict 4 toIs. 



FtMkaHem . 
£ g, d, £ t. d. 



Briimicak, Orlavdo, — Charlds II., by BAKKisnB. 1 voL . . 

Blaoutonb, H.—26 to 86 G. IH 2 toU. . « . .800 15 

BosANQun and Pulleb,— 86 to 47 Q. III. 5 vols. . ..780 1 15 

Taunton,— 48 to 59 G. IIL 8 Tola. 11 4 2 

Bbodbrif and Binohajc, — 59 G. IIL to 1 & 2 G. IV. 8 toIb. 

BiNOHAM.~8 G. IV. to 4 W. IV. 10 voIb. . . 

Bingham (New CaaoB),— 4 W. IV. to 8 Vict. 6 vols. . . 11 7 2 10 

Manning and Gbanobb,— 8 to 8 Vict^ 7 vols. . . . . 17 8 8 

Manning, Gbanobb and Soon (or Common Benoh), — 8 to 12 

ft 18 Vict. 8 vola. 19 7 6 4 10 

Manning, Granger ft Scott (or Common Bench) — 18 Vict. 

to 20 Vict. Vola. 9 to 18 28 12 6 

Common Bench (New Series). 20 Tole 56 18 6 

Habbibon and Ruthevtued. Vol. 1, Parts 1 to 4 . 19 6 



Beporta in the Court of Exoheqner, Plea Side. 

Bunbubt, — 12 Anne to 14 G. IL 8vo., Dublin. 1 vol. . . 
Pabkeb,— 80 Cb«8. IL to 6 G. III. 8to., Dublin. 1 vol . 

Anbtbutber,— 82 to 87 G. III. 8 vols. 

MOlelanb,— 4 ft 5 G. IV. 1 toI. . . . . • 

M'Cleland and Younge — 5 ft 6 G. IV. 1 toL . ... 
YouNGE and Jebyib, — 7 to 11 G. IV. 8 vols. 
Cbomfton and Jebvib,— 11 G. IV. to 1 ft 2 W, IV. 2 vols. . 
Cromfton and Meebon, — 2 to 4 W. IV. 2 vols. . . 

Cromfton, Meeson and Robooe, — i to 6 W. IV. 2 vols. 
Mbeson and Welbbt,— 6 W. IV. to 10 Vict 17 vols. . . 
Exchequer Reports, The (by Weubt, Hublbtone, and 

Gordon). 11 vols. 

HuRLSTONE and Norman. 7 vols. 

and CoLTMAN. 8 toIb., and VoL 4, Parts 1 and 2. 



Reports in the Court of Exoheqner, Equity Side. 



Beports at Hisi Prios. 

Peake,^80 to 52 G. IIL 2 vols. 1 18 15 

EsFiNABSE,— 88 to 47 G. IIL 6 vols, in 8 

Campbell,— 48 to 56 G. III. 4 vols. ... .480 

Stabkib,— 57 G. III. to 8 G. IV. 2 vols., and VoL 8, Part 1 . 

N.B.~yol. 8 was neyer oompleted. 

Rtan and Moodt, — 4 to 7 G. IV. 1 vol 16 6 

Moodt and Malkin,— 8 G. IV. to 1 W. IV. 1 voL . . . 1 12 6 7 « 

Moodt and RobinboNi— 1 W. IV. to 7 ft 8 Vict 2 vols. 

Cabbington and Patne,~4 G. IV. to 4 Vict 9 voIb. . . 15 7 6 10 



8 





4 6 


1 15 
1 18 
5 8 
8 9 
4 2 
4 5 
86 6 


6 

6 
6 
6 




10 6 

10 6 1 

1 11 6 
1 5 

1 10 ' 

12 12 


27 14 

18 5 

9 2 


6 
6 
6 


12 12 


6 





1 


1 18 
7 18 






10 
2 



I 

J 



WILLIAM MAXWELL k SON, 29, PLBBT STREET. 



29 



Carrinoton ftnd Marshman, — 8 to 5 ft ff Vict. 1 toL . 
Carrtnoton and Kirwan, — 6 to 13 Vict. 2 vols. 
Carrinoton and Kirwan, — Vol. 8, Parts 1 and 2 . 

%* Vol 8, Fart 2 ia the laat part publiahed at this data. 

FosTKR and FmLASONy— 4 Tola. .... 
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Beports before the Privy Gonncil. 

Knapp,— 11 G. IV. to 6 & 7 W. IV. 8 vols. . 
Moore. 14 vols., and VoL 15, Parts 1 and 2 
Moore (New Series). 2 vols., and Vol. 3, Part 1 . 
Moore, East Ikdia Appeals. 9 vols., and Vol. 10, Part 1 
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. 27 19 
. 4 18 
. 18 12 
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Eeports in the Ecclefliastical Conrtf. 

Philumorb,— 49 O. III. to 1 & 2 G. IV. 8 vols. . . . 
Adda3I8>— 2 to 7 G. IV. 2 vols., and Vol. 8, Part 1 

N.B. — VoL 8 was never completed. 

Haooard,~8 G. IV. to 8 & 4 W. IV. 8 vols, and Vol. 4, Parts 1 

and 2 

N.B. —VoL 4 was never completed. 

Cdrtbis,— 5 W. IV. to 7 & 8 Vict^ 8 vols. .... 
Robertson,— 7 to 18 & 14 Vict VoL 1 and 2, Part 1 . . 
Robertson,— 14 & 15 Vict. Vol. 2, Parts 2 and 3 

N.B. —VoL 2 is not yet complete. 

Deane and Swabbt. 1855-7. Vol. 1 
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Reports in Bankmptcy. 

Robe,— 50 to 56 G. m. 2 vols. 2.15 

Deaoob and Chitit, — 2 to 5 W. IV. 4 vols. . . • . 418 

Deacon,— 5 W. IV. to 8 Vict. 4 vols. 6 18 

Db Gex,— 8 to 11 & 12 Vict 1 voL 2 4 

De Gex, Maonaohten and Gordon, — 15 Vict to present 

time. 9 parts 1 17 

De Gex and Jonbb. Parts 1, 2, 8, and 4 . . .14 6 

De Gex, Fisher and Jones, — Part 1 6 

De Gex, Jones and Smith, — Part 1 7 6 
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Eeports of Railway and Canal Cases. 

NicHOLL, Hare, Cabrow, Ouveb, Sevan, and Lefrot. 7 vols. 18 



10 9 9 



Reports of Election Cases. 



Peckwell, — 48 to 47 G. IIL, 8va 2 vols. 
Corbeti and Daniel^ — 59 G. III., 8vo. 1 voL . 
CooKBURN and Rowe, — 2 & 8 W. IV., 8vo. 1 vol. 
Knapp and Ombler,— 4 & 5 W. IV., 8vo. 1 vol. 
Barron and Austin, — 5 k 6 Vict, 8vo. 1 vol. 
Barbon and Arnold^ — 6 to 9 Vict, 8vo. 1 vol. 
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Sepoiti of Xagifltrates' Cases. 

Dowuiro and RTLAin),— 8 to 8 O. lY., Sro, i toUl 

MAKNiiro and Rtlahd,— 8 G^ IV. to 1 W. IV., 8vo. 2 voia., 

and Vol. 8» Part 1 

N.B.— AUpabUshed. 

NiTiLB and KAXvma, — 8 to 6 W. IV., 8vo. 8 vola. 
NsviLi and Pbrbt.— 7 W. IV. to 1 Vict, 8va Parts 1 and 2 

N.a— All the parte puUkhed. 

Gabbow, HAXsmrov and Allkn (New Sesbignb Casks), — 7 & 8 
to 14 A 15 Vict. 8 vols., and Vol. 4, Parts 1 to 4 . 
N.B.— AH the parte of VoL 4 whieh an paUiahed. 



PuUteatiim 
PrietinOaif. 



8 2 6 



Jfowofftred 
£ i. d. 



2 10 



Crown Cases. 

TxMPLi and Hxw'a CBiiciirAL Appeal Caskb,— 1849, 1852, 

8vo. 1 vol 17 6 

Dentbon, Crown Casks Bsseeted, — 1844 to 1851. 2 vols. . 8 12 

Dkabslt, ditto 1862 to 1856. 1 toL . 2 5 6 

Dbabslt and Bkli^ ditto 1856 to 1857. 1 voL . 2 6 6 

Bell, ditto 1858 to 1860. 1 vol. . 1 7 

Leigh and Cave, ditto VoL 1 . . . 2 11 



10 6 



Beports in fhe Probate and lyivoroe Courts. 

SwABBT and Trdtbav, — 8 vola., and VoL 4, Part 1 . . . 8 18 
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TREATISES, BOOKS OF FBAGTIGE, &c. 
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PvblieaHon UTowofertd 
Prict in Bd». in Bdt. 

£ 9, d, £ 9, d, 

AvGELL on the Law of Carriers of Qoods and Passengers by 

Land and Water, 8va 1849 160 10 

Ashlet's Practioe of Attachment in the Mayor's Court, 

London^ Second EdUi<m,SYO. 1819 7 6 5 

Bbll's Law of Husband and Wife, 8vo. 1849 . . .0180 10 

BLA.0S8TOinB*B Commentaries, Twenty-jirtt Edition, by Hab- 

ORAYi^ SwBET, CouoH, and Weiabt, 8vo. 1844. 4 vols. 8 S 1-5 

Bright on the Law of Husband and Wife, royal 8vo. 1849. 

2 Tols. . ' 2 10 1 10 

Burke's Celebrated Trials connected with the Aristocracy and 

with the Upper Classes of Society, 8vo. 1851. 2 vols. . . 1 12 16 

%* YoL 2 may be had separately. 

CooTB's Treatise on the Law of Mortgage, Third Edition. 1850 1 10 10 

Crabb's Law of Real Property, 8vo. 1846. 2 vols. . . 2 18 1 10 

Crabb'b Digest and Index of all the Statutes from Magna 
Charta to end of the Sess. 9 ft 10 Vict. 8vo. 1841--1847. 
4 vols. 660 380 

Crisp's Conveyancer's Guide, !?%tr<i^dt<ton, poet 8vo. 1835. 7 6 5 

Fkabnx on Remainders and Executory Deviseei, Tenth Edition, 
with an Original View of Executory Interests in Real and 
Personal Property, ftc, by Josiah W. Smith, 1844. 2 vols. 2 4 15 

Fry's Report of the Case of the Canadian Prisoners. 1889, 
tewed 066 080 

iRvnro'is Introduction to the Study of the Civil Law, Fovrth 

Edition, Svo. 1847 090 050 

Matthews' Digest of the Crimmal Law, 12mo. 1837 . 16 6 
Merbwethbr and Stephen's History of Boroughs and Muni- 
cipal Corporations. 1885. 8 vols. 4 14 6 0120 

Philliffs on the Law of Evidence, Tenth Edition, by Phillipfs 
and Arkold. 1852. 2 vols. 2 16 116 

Piatt's Treatise on the Law of Leases. 1847. 2 vols. . . 2 10 1 10 

Sanders' Essay on Uses and Trusts, Fifth Edition, by Sanders 
and Warner, 8vo. 1848. 2 vols. 1 12 10 

Sanders' Orders in Chancery from the Earliest Period, 8vo. 

1845 2 10 150 

Saunders on Pleading and Evidence, Second Edition, by Lush, 
8vo. 185L 2 vols. 8 13 6 200 
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PubHeation How i^ffertd 

FrietinBda. imBdU. 

£ $. d. £ t. d, 

Tatlob*b Book of Rights 12mo. 18S3 6 6 0-4 

Watkivb* I*riiicipl60 of ConTeyancing, NUUk Editum, by 

Whitb, 8to. 1845. 18 076 

WoRTHnfQTOir's General Precedent for Willa, Fouirik Edition, 

12ma '1842 .. 15 005O 

WooLBTCH on the Law of Waters, including Rights in the 
Sea, BiTen, Canals, kc, Second Editian, 8to. 1851 . . 

WooLBTOH on the Law of Legal Time, 8to. 1851 

WooLBTCH on the Public Health Acti 12mo. 1848 . 
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